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ABS1R ACT 

III the past^ courts have describtd Aaerdoan Indian 
aoveicelgn^y in ways that suggeat the ajtiste^oe ol power in the Navajo 
ItitB to ta 3c thB activitieB and property of non-Indians on their 
^eaer vation* These Judieial stateaents were aade^ hoMeverr at a tiiae 
nben tcibal go-variiments ydaw^4 aa tranaitional aechanisnis for 

Indian asaiiilaticn^ and contact hatwaen Indiana and noii--liidiaiis on 
tht Ciaarvatiojn was iiniaal* Current efforta by non-Indlana to 
day€lop emigy resources on the Na\rajo Bastrvation will re^mlt in 
greater benefits for the Navajo people if the NaYajoS can exercise 
taiing power to the exclusicn of the statea* Since large^scals 
taxation as^UB^s and paraits the growth of a paroanenti coioplex 
tribal go^exna^nt# legal doctrine and legislative scheaies may alter 

th^ Navajos assart thei^^elves. Changee in the delinition of tribal 
aovereigiity and the extent of Federal and state liiitations on taxing 
and other txibal powers should be anticipated if the Tribe begins 
taxing non*IIndlana* Navajo taxing pover over non^lndiana sceas to 
have a firn baais in current judicial doctrine- ^here are fev rederal 
reatraint^ on ^uch tribal poireEr but Federal restcainta say be 
increasad via the Indian Civil Rights Act, esjacially in tens Qf 
,ho»ogeni*4ing tribal i*ith state/local govariiiaemt i/herein freadon from 
state taxation would require the Tribe to ass time mom state 
tmot ion^- (Authoi/JC) 
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LAKE POWELL RESEARCH PROJECT 



The Lak<j PDwaii Roaaarch Project {for-^ 
nially knowri as Collaborative Research on 
AageBsment of Plan's Activities in the Lake 
Powell RegdoJi) le a conaortiuin o£ univer^ 
sity groupa fuMed by tho Division of hd- 
vanced Eri\^ircninantal Research and Techno^ 
logy in RAW (i^e search i\pplied to National 
Needs) in the r^atiorial Saience Foundation* 

Researshexs in the aoneortium bring a 
wide rangfe of expert ise in natural and so- 
cial BaimnOBB to b€ar on the genaral prob^ 
lam Df the effects and ramifications of 
water raaource management in the Lake 
Powell ragiorit region currently ia 

experisncing canvergiiig damande for water 
and energy resouarc^ devalcpiTient, praserva^ 
tion of nationaliy uniqua ecanic features , 
expanaiofi of recreation facilitieo , and 
eGOnoniic growth and inoderniiatlon in pre-^ 
viously isolated rural areas. 

The project cQmpriaee interdiseiplin^ 
ary atudles centarad on the follQwing 
topics I (1) level afid diatributioii of 
income and wealth generated by resourcea 
developnieiit ; (2) inititutional frarnework 



far eiwironmf^ntal asscssinent and planning? 
{3) inati uutional dacision^^making and re*^ 
source allocation; (4) implications for 
federal Indian poliqiea of accelerated 
economic devalopment of the Navajo Indian 
Reeervationi (S) Impact of development on 
demographic structural (y) conevunptive wa- 
ter use in the Upper Colorado River Basiri; 
(7) prediction of future significant 
changei in the Lake Powell ecosyetem; (0) 
recreational carrying capacity and utili- 
zation of the Glen Canyon National Recrea- 
tional Areai (9) impaet of energy devel- 
QpiTient around Lake Powell; and (10) eon- 
sequences of variability in the lake level 
of Lake Pov/ell, 



One off the major mieiions of RAHN proj-- 
ecta ia to communicate researah results 
directly to uaer groups of the region, which 
include government agencies ? Native Mier:^- 
can Tribes^ legislative bodies, and inter- 
eated civic groups. The Lake Powell Re- 
search Project Bulletins are intended to 
make timely research results readily accea- 
sibla to user Groups, The Bulletins sup* 
plement technical articles published by 
Projeet members in echolarly journals. 
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ABSTRACT 



Lji t!i*j [hinLf uoLiit'd lidVt/ dehcr 
Indian Bcavfiru iLjiltiy in wayK thai; ^iifjtjent; 
t-ho nxtHtencQ of powor in the Navajo Tritu? 
to tax the aut^ivitiea and property noii^ 
Indians on their Resorvation , These ju^ 
diclal statements were mado ^ hnwevnrf ah 
a time when tribal cjovernments were ^^iewed 
ae traneltlonal mechaniams for Indian 
aBBimilation ^ and contact faotweoii Indians 
and non-Indiane on the reservatioii ^as 
minimal, Currant efforts by non-Indians 
to develop energy resourcee on the tovajo 
Raservation will result in greater behG" 
fits for tlie Navajo people if the Mwajos 
can exercise taxing power to the oKclusion 
of th^ statea. Sinee large*-scalG taxation 
aseumds and permits the growth of a aom^ 
pleK Tribal government with a senee of 
permanenca , legal doctrine and legislative 
schemes may alter aa the Navajo Trike 
attampta to assert iteelf ^ Changes in the 
definition of Tribal nnvaroignty and tha 
eKtent of federal and state limitations 
on taking and other Tribal powers should 
be anticipated if the Navajo Tribe begins 
taxing non^Iridians , 



THE PROSPECTS FOR 
NAVAJO TAXATION OF NON-INDIANS 



IJ am e m t .1 c d c p o n r 1 n n t: n a t i o n n n rv, p a rrn j , 1 1 v d n n o x 1 n ^ 
r-f'ncc> in thn Unltfnl Ht;nf;Gn Innq an t:hny nro wnnk * 

Mary Bhaj5ardHnn ^ 



mrRODUCTION 

iTi an oarliar ijake Pownll Raunrxrch 
Prajaat (LPRP) Bulletin, [iynn Robbing 
domotm Li aLuci that lIk! Havci]u Tl LLh in 
unLlkRly to ,raap economic bono fits from 
power cle veioprnent cortimansuratio with' Tribal 
ti ciG d ei ijn lo J? R th T r IbG a 1 1 e r f5 it « r n 1 a - 
tionship to auch dovelopmentp Ini^f^^fui of 
c>perat.in<j meroly -in a land and roBourco 
owiur (prDprioUar ) , loaFilng or aolliiKj itj 
pcssessioris for a prearrarKjod price, thn 
Trlb^ wi U. hav(j to oporrito more* fluidly-- 
far Qxainpltj^ as a joint vanturar (capi- 
taLlst)i contributing Its resourcos in ex- 
ahange for a pQrcantage of profits, or as 
a goveirnnieritcil. entity (^ovnro.i gn) , ^Kor^ 
citing taking powor , 

This Bulletin explores the legal, 
ingtltutiloiia If and political limitations 
ot\ the Tribe 'b eHercise of tho oeeond of 
these option^'--' taxi ng non^ Indians on tho 
Rescrvatioii* It is potentially more 
lucrrative, because it can improve the 
Tribe's position with respect to dieadvan- 
tageous lorig='tGrm contracts it has already 
made as wo 11 an future economic ventures. 
Since rights to a sizeahle fraction of 
Navajo coal and oil reBOurces were leased 
before the current "energy crisis^" Tribal 
taxation could bring Navajo revenues 
closer into line with prevailing market 
prices. ^ 



'I1it» tialnB ppi^nibiu Vrrm liiKation j: 
in a M B i F 1 1 in r f ' nu 1 1 1 f U r i n I f i ri vc • I c ' j ?mp n t n n r v 
ntaq!jor.in(| , The* Now Mexico HcVfMiua Com- 
mijuiion hao estimated that con tf*niplcitad 
coal (jaaifi.cation [^lantn on thu Qautarn 

u f t h f ' N a V j o H * ? h v- » t i o n wr > \i 1 d b r i nq 
in tho fallowiruj mmii nt currnnt prlcos 
and t ci X r a 1 0 fi i $ 2 0 m i 1 \ .\ nn p n r p 1 a n t f r orn 
a Lax on cnntractorB for tho value of the 
conip 1 Q t a cj pr o j n c t ; 5 1 million f rom a 
rsalao tax on coal sold to pov/or the raoi" 
fi cat ion plan to (aoauniincj aeven auch 
plantB operating for 25 years) ; S6i mil- 
lion froin severance and natural ruoourco 
excise taxes (on tlm same aesumptions ) ; 
SI 2, 5 million from a property tan on pro--' 

duct ion; plus additional sums from income 

. - 4 
taxation of non-Navajos , If Tribal taxa-' 

tion can preempt Btate tascation^ all these 

revenues cauld go far ta\^ards meeting the 

qoals of the Tribe's lO^Year Plan. ^ Whilo 

the Tribe ^ in its capacity as landowner^ 

might attempt to bargain for a con tt actual 

right to tnxch rGvenuoSi, the hiotory of 

Tribal ef forte is not encouraging^^either 

bfjcause of inadequatu assistance froin the 

Department of the IntGrlor or from Tribal 

legal advioors, FurthGrmore^ taxing power 

has the virtue of much greater flexibility 

in the faco of changing conditiQns . 

While taKation of for a a more iuera-- 
tive altarnativo for the Navajo Tribe 
than does venture capital isiti, it requires 
a radical departure froni the Tribe's 
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trnditional rolo. Dnnpito thu loinj ut^^ind- 
ifitj L«ujnl dfifiiiUion of Indian triba£i as 
"somi.-'fiovarn iqn" nntitlQN,^ only rart^l^ 
liavn tribuo, iiiuiudlnq tha Navajo, aL- 
teniptod to dnflnn thoir powurs (jurindia- 
Lion) asi broadly aa a Btato might, to 
on conipn any k i nd of dispute £io lo ruj 

tho do fondant or the proporty in t|uoH^ 
tion 3.n iocatnd wif:hin state boundaric^B at 
thi! tim<j procnnn in norvodf or thoru nru 
"ininimuni coiitrUttM-' hptwonn tho dnfnmlanl; 
and thu litatic, ^ To thu extent that inQdorn 
Tndiiin qovornmentn havn puniohcd, taxed, 
^onetU or ottmrwitiG roqulatud activitioM 
on thpir ronorvations , thoy hava generally 
done f^o only if tho5io activities were 
» mdr r t ak o n by j n d 1 a n n o f t h a i r o wn t r i b c 
or anptirar,'^ 

The genoral absence of efforts to 
axerclso jurisdiction over nQn-lndians by 
the Navajo Tribe and others 1^5 not th«^ 
rQBult of cloar indtcationFj in treaties, 
^tatutca, and court deciGions that such 
powojr QDOs not exiat. On the contrary 1 
to the extont that the law is clQar on 
the gubjoct, it seems to support tribal 
jurisd action ovor non-'Indians ; but tribos 
haue a imply not assertod thig power nor 
tasted it in the courta. The following 
discussion suggeata that oKereise of funda- 
mental sovereign powers by Indian tribeo 
Dver non-'Indiani hae not been common 
be&ause it does not comport with the 
governing scheme onvisionod either by the 
aichiteet^ of federal Indian policy^ who 
proinotGd tribal self-government in the 
192 0s and 1930s, or by the courts that 
decided caeeg establishing the sovereign 
powers of Indian tribes. Thus, funda- 
mental reorientation of thinking about 
tribal governments on the part of Anglos 
(and Indians) may be necessary to effectu^ 
ate the kind of taxing iyatem that would 
bring real economiq benefits to the Navajo 
Nation, Significantly, this reorientation 



may have tu bt> paid foi: with a tiurrendar 
of cjthor thinga hhi» frihe vnluon, iiuch an 
itn distinctivr] wny of life, and i t^i do-- 
ijarturuH from AnglQ iriHti tuti onn , culture, 
and valuoii. 

Ultimately, Ingal d no brl no cannot bo 
aoniiidarod in a poll tigol-inB ti tutlonal 
vacuum. A dynamic rnddel of Tri bnl Juris- 
(LLatlon r^uggostp that lo(|al dortrinen de- 
fijiing the kinds of powor thd I'riho may^ 
cixurcisc will vnry dopendinff on^tho kinds 
of power tho Trlbn tHm^ tn r^^prripiG, 
Furthermore, canfirmation of Tribal power 
in one area may be accompanied by new re^ 
.^tralnts on the oKerGiGo of power in that 
area or othcrB, or by ut^w ruBpoub ibi li tit-B 
that the Tribe will not neceniiarily wel- 
come or bo woll-suitod to carry out* 



THE ORIGINS AND FUNCTIONS OF 
NAVAJO GOVERNMENTS 



A brief nummary of the origins of 
tho current Navajo governmont should pro^ 
vide a useful background for a diacussion 
of the dynamics of Ingal doctrine relevant 
to Tribal taxing pDwer. The Wavajo Tribe 
is a tripartite government like most other 
govornmQntal entities in thia country^ 
with legislative/ executive, and judicial 
branches. Tribal Council members are 
elected by Navajos from deeignated dis- 
tricts within the Reservation.^ There 
are standing commit tees and an Advisory 
Council that eKercisos the Tribal Coun- 
cil's powers wh0n it is not in session* 
The eKocutive branch consietB of a Tribal 
Chairman / Vicn-Chalrman ^ and humGrous 
admlniatrative departments. The Chairman 
and Vice-Chairman are elected by vote of 
all enrolled members of the Tribe, The 
judicial branch has several trial courts 
and an appellata court in which caLes 
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may lin rulrli'th JudqtMi art* .ippol.li t:cKi by 
[Am ChnirmiXn with thv nyitras/al «)f; tho 



Nunu of khcno i.nnl i huLiorui iii .Incri^ 
ijonoua to the Nava jo cijltruira, alfchouqli 
thay purport to QxurgXLiO thn ;jov«r£?itjn 
pQwnrn ponflcoofHl by thti Navajo puopln, 
Bovorolqnt y of thi* Wnfitnrji "nation-^Bta tn" 
varluty in Mat au hlHtorJcal rittribut.u of 
thi} Navaiou, Traditionally, omall qroupH 
of T'JuvajD fanii 1 ioi> ware If^cl by non-- 
horodjtary pnncn> ItKulDrn and war lo.Klcjrr; . 
"LoadGrahip" cunnintod of fonterinn conoon^ 
BUM amonq thorjo who luid to mako duciaions, 
Whilu thora aro rerordn of largo cjatliin'-- 
ingo nf Fnany niich uiiltR tn di nnviF^ qnon-- 
tionn rolovant to all the Navajo people/ 
the re was no cnntra] l^od govnrnment ^nd no 
individual rococjnlznU loader of all the 
pGopla , For .^nttlnmc:;nt of di split cs^ tho 
traditional way waa to have both nidos 
appnnr bo fore a renpoatcd local lihridnr/ 
who would lisiten to them and suggf^st a 



fiwnorB i(t loafH' nr mm I 1 TribaUy (^wnnii nn- 
^ud:fi; and (i) nduf^atinn i)i Indiann in thti 
wayn of th^ Anfilo quvorninonta J riyntorn, 
whiuh proniotod iho inLoffralioii nnd ai^iBimi'- 
laLJon (if- rndlanH into Anfjlo cniltiiroJ "^ 

Tho curront Nav.iJo Triljal Co u no 11 
otill lunQtioni] undor by- Lawn infiund by 

1 7 

tlio Sciorntnry nf t\w lnt.**rlor in 1938, 

Tliero in no Tribal Cfinnti tutitin auhhoriz- 

inq tho Counnilj ni !u:n tho Uava )c?h doolin^^d 

to accept L ho proviJiionH of Lhu I rid tan Rv- 

orqaniKation Act nl 1034 which WouJ.d havo 

1 a 

rociuirod £uich a con^jtitution, tho necro-^ 

tary of thu Jntorior rofuBori to approvt! 

an indopondnntly drat tod Nava jo cannUitu- 
] 9 

tinn^ ■ nnrl \ hr rnnnti tnti on nuthnri^od by 
tho N av a j o-^ Ho p 1 lin ha b i 1 i t a t io n Ac t ^ wae 
nover promulyatod, Tho Socmt.iry of thn 
Intorior attGmpto to oxurcise conaiderablo 
oo n t r o 1 o vo r t h o C ov in o i 1 as it 1b pr e s - 
n n 1: 1 y c o n n t i t u t nd , a p r o v i n g or d 1 n a p i< r o v- 
inq ro^^olutinnn and budgcit itonm, and ovon 



oailinq for tho Council to convone. 



21 



resolution that would rontora harJirany In 
tha comniunity . ^ " 



It iii dobatablo whathor ail raauli powory 

22 

aro author i:2od by lav/, 



Following tho military dofnat of tho 
Navajos and their roao ttlomont baEied on 
tho Treaty of ISfsS, tho Unitod States 
goVGrnniGnt inr*taHod a Super intenclent on 
tho Ro.sorvation to acini in In tor fodoral 
policies includincj tho controvorsial ytock 
reduction plans. In (hf i9 20s, the Bureau 
of Indian Affair^^ (BIA) and the Department 
of the- Interior fiponnorod tho cr eat ion of 
Tribal-wide govornmont? with leadership 
based on olentitanG and majority will/ to 
accomp 1 i s h o o • r a 1 qanls f including: (1 ) 
establishment of "indiroct rule*" which 
both facilitated communication with the 
aubjoct group and ™de implementation of 
unpopular federal policios moro palatablo? 
(2) legitimization of federal decisions, 
since those dec ig ions could not be made in 
the abaonco of consont of the comniunal 



Tribal courtn, known an Courts of 
End tan Offr^n^iojj* woro oriqiniilly Oiital)-- 
I inh<Ki by tho fiocrotary of i\]\o. Intorior 
to hoar civil and criminal aaBcn against 
rof^orvatlon rndians. Tho Indian judges 
for thoao courts wore appointed by tho 
C omm i B i on n r o f I n d i a n A f f a i r n a n d wo r r ^ 
paid with Codoral fund^^ until 1950, 
whon tho Tribal Council renolvod that 

2 3 

they be olectod by the Navajo pooplfi* 
Finally, in 195 9 the Council providod for 
abolition of the Navajo Courts of Indian 
Offonscg and GHtabliahmont of tha current 
Navaio judicial syatom, which is an in^ 
strumontality of the Tribo, free from con- 
trnl of the Department of tho Interior. 

While these contomporary governing 
institutions of the Navajo Tribe are an 
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Aiujlo iin jii >?{ j 1. ioii u/i t, r.iii i t l.onn I Nriv,i )o 
f or mri rjf f ffjvn rii niiMit- , Lhoy arn nt)!: fully 

I 0( *n 1 r'oiirt h M ri.H . 1 fi filinr};* ctontraMl 
wi th Nnh^raJ ^^ihI nt-itf t|ovornniont » * an 

r'ompnrab 1/ larq*' f lopn 1 n t r onn < ' tli*:^ NiiVnlo 
Tri br» h*i i5 V( n;y f"nw hiwynrn involvncj in ririy 
brruir^h !^ tpvr i:nm*Mi h . \ tn Lnrjlnl riturn nnd 
coiir* . jy:i!;inTi havo mf jrieHt pr f)f {>i.;ru (jna 1, 
u t-isfrM /' ^italMlMry law Im ncKlitind in 

1 iiu oMtii -i !^ V ^ il l.'it;k:^ a full oonipl<Mn«Mji oT 

.s . i r y (■ o cf ) i )C"' i t !i I h c y r o w i n f j r i mrib a t o f 
(!om|) i- n K dp c i n j- on r n 1 a tod to en vi ronmo n t a 1 
df:^l i\:n]at 101] f cultural c\\an^Of ra^Kiurcu 
u ti li /.at iun f niicl i^l niiiu?{i develDpnifint - ^ ^ 
M*^)re [jur^M ur rri (^y in iiuUnn^- ! un flow 
chart n than is f^viflont: in , = in i^at ional 
bfi^h^ivior - 



This cii 30 tc^pnncy bcjtweGn the apptvir^ 
ance of modorij tjoVGrnment in the Navajo 
Trtbt' and the ro/illty of limitad rc* ho ureas 
for if ov^oniiiKj iilujuld iiul Im BUrpriBiiuj^ 
Navajo ijDvernirifj institutions were? do^ 
Higned to accornplinh indirect rule^ Legit- 
imize resource r^xploi tation, and oducatc 
Navaj^jf^ Into AhctU^ political waye # not to 
mariaq<) tho Intricato activitios of major 
induBtri^l and residential developerES, 
tho fed oral bureaucrats responsible Cor 
Pontic ring Tribal govnrnmant Gnvioionod 
that Tribal in'*t itutions would reprefiont: 
and rGgiilatQ only Indiane who wero follow- 
ing mare or Iqb^ traditional ways of life, 
not Anc/ iD-aantro lied corporations* Fur- 
thermore, their aBaumption was the^t the 
insti tu tioris would be abandoned (and 
truat o=ta tus tcrniinntiod ) when the asslrn- 
ilati^e nvirpnnr^ liad b^en Rrrved, 

1 t 



TrlhaJ Laxat. inn uf rion=^ J nd i ,jihi dio-^ 
tUrljM thiri vi/iJfJri in lu'vt^rnl rcnpcu'lH, 
I'Mrnt, and u\nn\ olis/iauDly , it. invcjlvfin 
Lhf> indjan:! I w «u;?l»M=t itniM oi pfiwr*r civor 
n<)r)-tr»uH t ituial , lu^n- Indlaj) activity. ntir 
ond r it can pruviflo \ \\o roijiiurc^fni rinnerj- 
tit\ fy \ (s fund a thorcjUfjh iy pro ffjrinionn 1 
Tribal btirnaiun-u^y, (;apah]n of maKlniiv^inq 
Tr i ba I ad van trtq*'-* f roni out *i ifk^r m ' tievolop-' 
mnni. Third, if can c^naldn Trlbo to 

l)fu:ume f-fiuf" f i ni f*n t and fuH f -nu^$ ta i ni^Kj 
T'^flucr I iif] tho a } ' JiMiisMit ifi r.ivnr mT 
poratiritj r<*Mi'rvat ifinn intu fitatr^ jnritidlc'- 
t i (ai and l*a Hi] nal: linj LrUr^L r, t at uji. With 
t aMlnq pownr nvnr nnn-T nrlianfj , tho TrlbO 
acquirer thn potential for o(|uivalrmco 
with M ta tc* {|UV(^rnnu'ntM , 



Accordingly, it ia important to pro-- 
3f!nt thu low concGrning riourcoB of Tribal 
taHinq power and posniblo ^tato and fod^ 
oral rontrictinnR on that pownr In dynninic 
tormg . Hons ing the political and inritll:U'* 
tional alterations following from now 
fonceptions of Tribal yovernment inherent 
the exerciBo of taKiny power over non-^ 
IrulianBi courta rnriy become inclined to xn- 
dofinc the sources of and limitationa on 
that power, and Congrcos may bocome in-- 
ciincd to QKOraisa its prGrogative to tu 
distribute power over Uooorvation activi- 
tion, Whether the Tribo welcomes such 
institutional changc--witii its promieQ of 
new financial rosponsibilitios # a tempor-^ 
ary need for largo numbers of skilled 
Anglo adminiBtratoro , and overthrow of 
traditional con^onaug-^basod modes of 
deai^^ion-niaking^^is a aerioua question j 
but is outgidcf the scope of this Bulletin* 
This Bulletin emphasizas the potontial for 
alteration in decisional and statuLory law 
affecting Indian soveroignty should tho 
Navajnn undertake taKation of non-Indians. 



SOURCES OF NAVAJO TAXING POWER 



j'lariy dfsclriiony of tho UnituU Ot^iLoy 
fjiiprnmu Court proclalimMJ Lliat indiaii 

flomtintic niattera within thai r tGrrltori nl. 
boundaries unions hho Unitod Btaton do^ 
cnt^Of! tf;> Iht^ contrary,'^ 'rhif> novin^c l?rn 

Dtrictlonn omanatinq from thu ni.ll of 
20 

Rirjhts. ' noBignfKl to aliocatu powar 
boUwoon utatoii and Indian tribos in tho 
abriunco of fodoral legiolati on , thiB pr in^ 
ciplo haii boon modif iud ovor Lima in ra^ 
thcr haphazard and uneatis f y in^.] f aBhion . 
nuh Bince thofin nipdi f IC'it ionn have for tho 
most part producQd incraaBGH in the area 
of conc urrcmt tribal and fit a to juriscUc^ 
tion?^^ it is nut nuce^HBary to congXdtjr 
thetn whon tho only congern is v/heth^r thp 
Navajo Tribe pogaossas taxinq power over 
non^lncJiarui . 

It is safe to say that insofar am taK"- 

ing power over all activities oonduatC'd in 

a aovcreign's turritory is an ordin^^ry la- 

cid^nt of ooveroignty, under SuprGniQ Court 

preood^nt the Navajo Tribe ought to pon- 

gegQ this power unlesB Corigress has with- 
31 

drawn it * In f act ^ Conqrcsf^ has not at-- 
teniptod to do so. The 186S Treaty %*ith 
the Navajos confirms their power to ban i all 

undQoirablc non-^Indiane froni the Rescjcva'" 

32 _ _ 

tton. And the Indian Reorgani^atiori Act; 

of 19 34 , although not accepted by the Nav-- 

ajoSr manifDsts Congress's intent that 



tribal tjovornmQntB gonerally possGss tax- 
xaq powers . 



The Solicitor of the Departnient of 
the Intorior has not been willing to ax^ 
tend tho logic of precedents announcinc; 



broad tribal f^Dvartiignty to thuir ultimate; 
concluriinn with r<»nporit to non.-- rndians-^- 
rnrognltinn of tribal powor to inipoau crim- 
' i.nal Hanctionii nn non'- tiidi an53 for oEtennm 
c;ainmlttnd f>rj a roaurvatinn. The Solic-^ 
itor'n pooitlon, baaad on a faw oarly lower 
£*:^deral court declBions, haa boon that 
Indian trlbnn arit? limited to thu ^aanction 
of bnnlLihing non- fndlanri from the roeerva- 
tion. Thu implication in that Indian 
trtbon \uxvo Huch distinctive valueia that 
it wnuid 5Uil bf. ^ "^'^r to rnilijnot. .\ non- 
Indian to their ordiruiry modcfi of puniah-- 
jnontM, although thin Lb ordinarily the 

rink any alien take^ upon entering a for^ 
15 

axqn country*" ThuB , deypito the broad 
judicial pronpuncementB about sovereignty, 
thu Solicitor'o opiniori impliuH that In- 
dian tribes are more like private clubs 
or bu^ineosea, capable of imposing aanc- 
tionr? only on thoae who acquicsco,^^ 

This limited view of tribal sover- 
eignty would not necessarily jeopardise 
Navajo Tribal taning authority, since the' 
'^J'ribG could simply banish any non-Indian 
who failed to pay hiB taKes (lease provi- 
siona to the contrary notwithstanding) . 
Indeed, court dccisiDns of the 1950s deal- 
ing with aimilar situations on other ras- 
crvations confirm thi^ point* it is 
important to understand, however, that 
avcn the broadest atatGfnents about Indian 
sovoreignty havo rGstod on aysumptions 
about what tribal governments would want 
and ought to ragulate, if a tribe had 
attemptGd to confiscate 90 percent of a 
non-Indian trapper's pelts on the theory 
that aliens on the reservation owed almost 
all their income to the tribe, the Secra- 
tary might have interpreted tribal taxing 
power as having Umitations similar to 
those in the criminal area. Although 
tribal sovereignty implied sovereign power 
to protect and promote a way of life very 
aifferent from that of the dominant culture, 
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it has long hm^t\ i^X^tmhlm bec^Uie this 
P^vir hai 3?©ni«in^d geographically con- 
ta^in^d and iln\lt^d to indiaaa 4rid an oc* 
easi^n^l non-Iii^^an intruder* Indeed # tlie 
Jaitifi^ation fop' r^eo^nition of tJiis iov^ 
ir fig^n power in Indian tribes vai partly 
Oft th.e grounds Qf' tftei^ cultural dlstinc-- 

38 

Thnii^ at the tiit^e wlrton IndUn^AngLo tute^- 
dejindenoe on the wi^:rva-tions "was minimal^ 
iridimi^ sov^taign po^er^ w^re Intarpreted 
quit© ^jepawivel^ ae? long as criminal 
saiictlons ware uieai ^ven whori the 
objects of tribal t^guLatiDn could nmvBr 
pa:3cti cipat^ in tgr Ib^l g-ov^rnKiant^^ and 
Bvmn if thai; E^egyj lafcion. violated g tjaran- 
ta^s cf the Bill «f Hights.^^ In that 
a^iiie i tribal pQVif^t^ hai^© been more e^.^ 
t^HSi^e thmn E^ow^Ji of states, which are 
raqui^sd tc^ p^rmL't roiidin.ti to voce aftisr 
50 da^i^ an^ ich must conform viith tlio 
Bini cf iighhi^,^^ 

»a%rajo triba 1 taxing power might be 
mmd to buiid a ^-^ty dt ff^rent kind of 
Tribal g-cv^minont: fjrom th^ one ©n\risicno^ 
ooiitti vrhicyh ssnto^ncred thm biroad para— 
m^-tiri of tril^al. jo%rore Igimty^-one capable 
of sustaining it^^lf in. th-s context of the 
domiriant oultiare^ an<i reaping benefits 
fram ^^etcomid activities b»y majority ^roup 
mawbsarg, A^ntlcipatiJig thia* tha eourti 
my alteJ* thaly ^^cn^ tmoti on of Tribal 
ioviraignty-, limLtin^ it to Indiana, 
my ifiiPQi© Uiftits'tic^^B m thmi power 
whlDh t|i« t^ib©a f\&^^/^ Icng avoidid-^^Ciithar 
by r^quiaring a^mt^iicn nor^-lndians into 
Tribal s^otcty* Dr W pL^eiiig eonatitu-- 
tiQnal'l.linrtahioaS raribiil actions, 

B&c^nt d&oi^dona hy Dapartmont of 
th© trite^iQi *i\e Uftitocl Statea Su^ 
preine Cpurt liicUc^i^te th-nt redefinition 
of tribal seyejQignt^ tc limit it to In- 
dians ii unlik^flljr* ^ha SDiioliior has with- 

6 
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a.rawn hla official opinion denying th« 

^Ki^tencQ of tribal criittinal juriidiGti^ii 

O'Ver non^-lndiftritf,^ ^ and hag failed to dli.* 

a.ppr'ov^ s^ve^il tribal crdii^aneos Iflipeslng 

criniinal ^uriidietion o'var iiw Indiana c^n 

m tNaory ^f implied eon^ent,^^ Further^ 

rreoce , tli^ nPi-% poHay ©f eontraeting with 

EJidtan ttibe3 to provide saarv^eos foraaei^ 

a^dmi^ipter'ad by Bi^ personnel suggests 

tJiat St r^f^gthPhiiig of adminiitrativa mp^ 

p^ta tus oi^ re8e£'Va*iDni ia an important 
45 

Most Impor^anCj Ui January 1975, th« 
S*5pr^me tourt d^livired its opiiiiaa in 
^giit*d jt»ta^ jyiyrje, which rmM^ 
firmed the e^ciitontfe of wide tribal autlwr- 
i*y cvej r%eh-- Indians. Tha caan did nat 
d^»i with that issuo squarely* ainea thfe 
^eptisii virai vh^th^r the faderal govoirn- 
m^tit oDtiia dele^at# law-making powe^ G^^m 
ngcn-3naiani to the tribei, not vhather' t^ci 
ts^ibtfi theitiselv&s aould make thesa lavtSi 
Ne\festh€le^i# the Supraflne CQurt aiiatt^ed 
triat thm a<l©^ation of authority mm aas-^ 
i#r feo sugtatfl t^coaus^ thn^^aelogatG trib^ 
p€?Bsais^d *'a certain dggrae of indopQudont 
a\JtherLty cvef nv^ttsor^ that affaot th^ 
irJto^nal and lo^ial. rfilationi o£ tha 
ta^lbe," in this aapa the diatiribu^ian 
and us© Of irttOKieahtB on the r©sarvationi 
TW Court M^omd ^nkimm to avoid a dlroQt 
i^atem^nt *hat tfibii could impose su^h 
r^gulfttiort^ iji t:hii ab^eno© Qf fadaral del.- 
e^Btipn^b^t it is tUffieult to dav^l^p 
^ areditele th^or^^ that ^oul^ supper e the 
Co^e^al dsiog^ti^n buti not the indopQrkdQnt 
tutherity* 

Of Qo%jVBmi the suprame Court oould 
itjili define rftr^o%/ly the claaa of aativi- 
tioe by non-indi^ns on a reaorvation that 
S3f foat the trib© *a internal and aaeial 
eolations, Pec «xaiftplQi confusion ana 
daLSQi^fliion nbourid In casG law and eoin* 
n\a*ntairy oy^ir v^h©*hef a erimfe eonmittod hy 



anrn non-xndian against another nen^Irdian 

48 

ought to be Qiaaslfied as such. Cm^ 

ccivably taKation of non-Indlaris iolel^ 

for tha purposes ©f raising revu > niight 

b« viewed as a matter uitrelated to r«g^la"" 

fcion of Internal tribAl afCairSr avan 

though yevania©a n^ight b# u^ed t© redis-^ 

tyi^uta ineoma or to finanee netded social 

sor'vicai or cultural evanta. Tha trend 

does i^ot saoiQ to ba in that diraation^ 

however . Rathar , It saams t© favor saaf ^ 

fdrmatioa of Indian tribas ai **unigua 

a^gva^ations possaseinf attributai of 

acv^rcignt/ c^ver both thair maify^ara and 
49 

tiialr tcrritPry ," What might raaionably 

^Kpocted £rom court tht Departonent 
of the In tar tor ^ and Congrais in eonjuna*' 
tiaii vith this reaffirmation of the 
propa? objaets of tribal jarlsdiotionf 
hcw«V€r J ie a frash diseuislan of tha liiti- 
its oil hoy authority ma^ be aKareiSid* 

Sevgralgn a g^^ gyc r e i i ed b^^h e N aya jo 

The Navajo Triba has not of ton attantp"* 

t^d to ^siart and tharaby toat its ioyer-^ 

aigfi poi^axa v^ith raipiat to non^Zndlans* 

The ganer^il provisions for sivil and orimi^ 

nal j\ar isdict ion in Navajo Tribal courts 

spoaify tliat the dafandant must bo an In-** 

d4an.^^ ^ raaoiution to axpand this juris*- 

diction to nc^n^ Indian defendants has baan 

Introdueod in the Tribal Council, but haa 

not ovon como to a voto.^^ An attampt bv 

th© Tribal Co\snoil to in^tituta a ayatam 

of huntinq and fishing lioanpoa applieabl© 

to non-Indians and onforood by Tribal 

oQurta was thvartad in tho lata 196 Da, 

whan Gounael for the Tfiba contondad with 

miiiplacQd eonviotion that the Tribe pos- 

sasaad no otifcroament power, * Quito ro- 

oantly, howaver i in response to aupportiva 

53 

proeodont in th^ aourta and a pupportivo 
Dpiriion by th© Solicitor of the Departmont 
of th© Intariari tha Tribe has aisorted 



jurisdiction over fion-Indiasis who violate 

Tribal Islmb regulating hunting and fish- 

ing^, signiCieantly # it has alBo aiither'- 

iiad the training and hiring ^£ special 

Tribal la^ anforeaniaiit offica^g ooncarnad 

only with arresting people puMUsnt to 

these lavfs,^^ A few other ra^olutiens 

applioabl^ to a narrov^ range cjf non^Iiidian 

activities have alao paasad the Gouiieil 

in recent y^eara. One, whieh granta Tribal 

j^riidiotion over foreibla antry and da* 

taiatar actions against any ■'p«fioii#*' has 

b^aai \ipiiald by tha Navajo Cou^t of ^ppaals 

as ^ppliad to a non^lndian co^pcratioji. 

Ajiothfir resolution awthorizai the reeaatly 

ait^bliihed Mavajo Environmental Pretec* 

tiott Coinmlssion to saak imposition of 

fin«e on iion^ Indian as wotl as Indian ocl* 
SB 

lut^rit Interestingly f debate on theia 

measures did not focus on tha nwal intpc^ 

sition of Jiiriadietion over non-^rndians , 

and it ii net olaar whethar tho a^panaion 
5 9 

was intanticnal* 

Froblains aesooiatad vrith the a^aroise 
of jutiadiation over non^'lndlan^ roaeivod 
myoh TOro attantion during dobato ovor a 
rc^^nt rasolution of the Tribal Council 
aatabliahlng a Navajo TaK Gommlasion to 
mmp%otm and rapcrt on poisitale imposition 
nf tawa on aetlvitias aiid prsparty on tho 
Raiarvation^^^ The Coiwnissiori is unabla 
to instituta any taKOs without tha conctir'^ 
renee of the Tribal Council, y@t, hov#-^ 
evor, tho Comnismion mGmbors havo not avail 
baon appointed j studiea of appropriate ta^c 
baa@i have not boon madii and o£ ooursa 
ipacifio taacos have not be on rocomendod. 
In the moantine I the State of nm HoKioo 
has movod closer to taKing tha painQ non-- 
Indian aiaets and income the Tribe nnay 
want to tap,^^ 

Why hap the Tribe moved ao slowly to 
QKploit substantial aouroea of jfovonua? 
The laglslativa debates, MnsidPrad in 
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light ot the legal and luitituticnal devel- 
opmenti d«gcribed ii\ this Bulletin, au^= 
qm§t a Eiui±)^r ot ©xplanations. Fi^st, the 
reiQlutioxi asritTO-ve^sial because niany 
Couneil r^pi'Bieritativcs feared Ipipcsitlon 
of taKas on hra\fajoi as wlL as non-^Navajes , 
Thie feer v/as fed by a consul tant's lepDrt 
on Navajo taxation, which rsoonnmendad 
impoiitiori of a payroll taic, Since co\jn« 
ael for tti© Tribe insiitedr with more 
cartairity than the law varranted, that 
taxes mmy not dlitinguiah betwean Wa^ajos 
and otherii (although ha did suggest that 
tajces (^ould bm ^truetured so they fell 
wore heavily non-^Navajoe) , inany repire-* 
sentativ©^ fait compalled to rajact the 
ineaaurei. rronieall>?, the leg-itiniaay of 
tha Tribal CounQil with rcspegt to Navajoi 
tested by a meaeure designed p^iniarily 
to exploit non^-lndian development* Sasond^ 
tht Council may hava saniad that an affec- 
tive tascing gehajna v^^ould require resau^eas 
both to aseettain appropriate typoe anfl 
levels of taxation, as wall as to collect 
an< fnforea payments, Vat the ^riba doae 
not €v€n hav© an adequate meaiiB of audit- 
ing and enforoin^ royalty and l€a8a ©bli-- 
gations of loase€i,^^ While ta^ proceeds 
v^o%ild wore than offset the escpensa of 
©stalDlishing sueh ineghanisma* t3ie tima 
lag ^tfDiald be eonsidarahlo- Thiidj this 
raluetanc© to act despite the eempetition 
with state taking authorities may have re- 
floated w^astiiass about the ahan^i^g rola 
Qf tribal ^overnmei^t ^rith the oniet of ju- 
ri^dietiQn over ri©«-3ndlani. it m'^ sig^ 
nlf y Tribal unQartaiiity about whether i t 
ean pravid© iarvioes to the nen-lpdians it 
^iQides to ta3£# in oarder to make its as- 
sertions of povar more eenvinoing* As 
signif tcantlv? ife niav represent concern 
that ipiGial traatmant for rrlbal members 
g'enarall^ <e*g*j v/ith respeet to votir^g , 
servtee on juries) wQuld bo jaopardlied by 
expanded juriidiation ovar non-Indians, 
?hui, while the powar to tax non-lndlen^ 



may ejeiit and the Trdbo has made tentative 
o-verturea to eKerclse it, efforts to 
assert the pQwar have ^ot been vigorous* 
The delay* jna^ ultimately jeopardi la th€ 
Tribe's elaim either to any taKing i^^^r 
at all, or at least to taxing povrer that 
preempts the states. TO miderstand wh;y, a 
full OKplanation of the fedaral and atate 
restrietions on tribal powers that may fel-- 
low triial taxation of non-Indians im in 
order * 

SOURCES OF POSSIBLE RESTRICTIONS 
ON NAVAJO TAKIMG POWER 

Federal Restraints 

One raascn why the Supreme Court may 
be so williJig to racognize wlda=ranging 
iovereign p©w«i in tribal governments 
is that Congress My act at any tim^ to 
rastrain those po-wers, Thus # vhile tkha 
Navajos may seam to enjo^ advantages over 
mderdavalDped areas suoh as Appalaohia 
bacause of their ability to impose taxes 
in faot their powers are limited in muoh 
the iame way mm taxing authority of local 
Appalaehian goveriun^nti ii limited by 
■ state home rule provisioni* While Co3i-^ 
gross has not ponfrontad the general ques- 
tion of tribal author Ity o^^er non-Indians ^ 
federal prasance is manifest in three 
wayi in this areai argmble federal pover 
to approve or disapprove Tribal Council 
daeisionsi the Indian Civil Rights Aot of 
19€8, applying Qactain provisions of the 
Bill Qf Rights to tribal govarnments; aftd 
federal power to etructuro jurisdictional 
relationships in the couraa of approving 
long-^torm leases of Indlaiii land. 

Po Wj r ?Q A,pp rove _Qr D is app r g ye __T r i bal 
Counail Pa oi alone 

Tbe ajitaat of the Navajo Tribal Goun=' 
oil's independence from CongreaB and the 
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Department of the Interior is critical in 
gauging the oeurts* willingness to recog- 
nise broad T'rdbal poweri over noii-*indtani . 
One faet ^hich the supriitia Caurt noted 
with favor in its fdagurie decision vras 
that the Secretary of the Inter it r mumt 
approve any tariial ordinance llmltinf sikia 
of liquor on the rasarv^ation before ^ioLa-- 
tion of the Drdinance becomes a federal 
offense * 

Becausa of its uimsiaal origin # the 

Mavaj© Tribal Couiicii enjoys more indepen^ 

denee from the Secretary of the Interior 

than do moit tribal gov^ernments. Had the 

MavajDS adDptad a constitution under the 

Indian Raarganization Act of 1934 ^ it prgb^ 

ably wiild have folloved the BIA'b model 

provisions^ including a requiremant that 

all tribal reeolutiQns be approved by the 

Secretary before beconting effeotive.^^ 

Since the Navajos refused not only that 

invitation to establish a oonititution # 

but also the more pereorial one embodied 

ill the 1 954 Navajo-Hopi Rehabilitation 
€8 

A.ct, the Coanoil CDntinijas to act under 
some sketchy rules promulgated by the 
Secretary of the Interior in 1938—rulei 
intended to ba only temporary. Thus, 
although the Na^^ajo Tribal Council oper- 
ataa as if the f^avajo people had formally 
vested it vith their sovereign power r it 
is teahnlaally the creation of Sacretarial 
rules. These rules do not/ ho^^ever, de« 
fine or lirnit 'what the Council may do* 
Neither do they require Secretarial ap^ 
proval of all Tribal rasolutiona. They 
Bimply provide for eleations and terma of 
office for mem3bers of the Tribal Council , 
the Chairman ^ and the Vice-chairman*^^ 
While Congresi could limit the Council*! 
powers and reqxiire Secretarial approval; 
it has not done so* It is debatable 
whether In the absence of specific Con^ 
gressional direction the Secretary cq\ild 
require such approval under the general 



delegation of author^ity in 25 U,S,C, i 2. 
This section has been interpreted narrow^ly 
in recent years although withoiit much 
judicial guidance as to its precise limits. 



The Navajo Tribal Code nevertheless 
contains atatemanti that Tribal law^ and 
order regulations maat ba approved by the 

71 

iecretary before becoming effectiva* 
Khile tax lavs do not fall into this aate-- 
gory, it has been the ganeral practioe for 
many yeari for the "Tribe to aubmlt reaolu- 
tiona to the Secretary for' hia signature* 
A signal that this praetice may be termi- 
nated im the holding of the Court of Ap* 
peali for the Navajo Tribe in the case of 
Navajo Tribe of Indiana v» Hoylan ^ The 
Court aoncluded that even where the Tribe 
has axpreesly provided for Seoretarlal ap- 
proval, the submisiion is unnecaaaary and 

the Secretary's action ii a "meaninglesi 

- J 72 

fornidlity," Acocrding to the Court, 
CongreBs and the Seo^etary have not ©r-^ 
dered the submisaion , and the Tribe cannot 
voluntarily reliiiqtiiah its sovereignty. 

Thus there is nc direct Saoratarial 
barrier to Navajo imi^Daiticn of taxea on 
non- Indian developmeirit * Hov^ever^ the ab^ 
sence of eueh a barrier ^111 not neoessar'^ 
ily enhance the eovesceign po\^ere of the 
Tribep The existence of a potential fed- 
eral check, as in the Waiurie case, may 
make courts more relaxed about reeogniiing 
Tribal power to tax non-Indiana, or may 
make tham inclined to find a taxing ordin- 
anoe within the peMlsaible liinits of the 
Indian Civil Rights J%ct, It Lm truBf how« 
ever^ that the Secretiary can escerclse some 
indirect control over Navajo legislation. 
Under i 7 of the Mavajo-Hopi Rehabilita- 
tion Aoti Tribal power to appropriate 

"funds" is aubject to Secretarial ap- 
7 3 

proval * whether e^cpenditures of taxee 
collected by the Tribe itielf are subject 
to this limitation is uncertain, The 
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reference may only h% to rentals, royal- 
tiasr and fedeafal appropriations • But as- 
iuming any Tribal funds vmy ba spewt only 
after Sacretarlal appraval, soma indlreot 
federal supervision of TribaL poliaies 
doas exists although, perhapi not enough to 
convinpe courts that Tffibal j uf i^dictioii 
over non-Indians will ^af lect dominant 
valuea arid politlaal pref 'eranpei * 

T^a Indian Civjl^Bl^i^^h^t 

Another well-spring "'«o£ federal power 

to raguiate Indian tribas which may shape 

tha use of Navajo taking jpoymt is the In- 

dtan Civil Rights Aet, Enacted in 196 8, 

this statuta was designad to reitrain tha 

aotione of tribal cotanc^il^ with teepee t 

75 

to Indians and non-lndian^ in oonfonnity' 
with doniinant values e^^prassed in the Bill 
of Rights , iinM m^vrntml cowt decisioni 
had iuggestad that in fehedr sever algn 
capaoity Indian tribes waxe not subject 
to the Bill of Highta a-t all,*^^ The Act 
does not render all t^r% GQngtltutional 
aniendments applicable to the tribes i nor 
is it claar that the language in the Act 
maJcing eartain amendmariti applicaila to 
tribal governmants mea]^s the sawe in a 

77 

tribal oontext that it does alsevfhere. 
The Act^ however f doaa impose Limits on 
tribal prerogative including the pre-- 
rogative to tax. 

These limits are r^l^vant to an exam- 
ination of the dynainlog of Navajo taxing 
power ovar non-Indians in two very differ- 
ent vays, Firsts they dietata how the 
Tribe must atruotiire an4 administer the 
taxes it decidas to inipCie. Saoond , thay 
open the possibility that Tribal sover^ 
eignty will be sub j act to graater re- 
straints in areas other thian taxation, 
should the Tribe attempt to impose a tax 
on non-Indians^ even if th.at tax is it- 
self acceptable under t^e Act. This seo^ 




ond pcsstbillty is much more serious than 
the first I but both deserve elaboration. 

The major structural restriotion on 

Navajo tiding power is the e^al protect 

tlo^ clause Inserted in tha Indian Civil 

Rights Act. fhi^ provision might prevent 

the Tribe from choosing to tax only non- 

Indians or non-=Navajos , a praetica that 

would cerreipond to existing praferences 

granted Mavajos in leasing of Tribal 
78 

lands* Birice many of the objections 
to the establishment of a Navajo Tax 
CoirariSiion raised in the- Tribal Council 
fQeused on the pQisibility that Navajos 
weuld be taxed along with major develop- 
ers# the Tribe's ability to tax only non 
Indians may be critical in datarmining 
whather taxing power is exercised at all. 
To the extent that Council opposition to 
a taxing authority reflected what some 
anthropalogists and political scientists 
have identiiied as a low level of accep- 
tance of the Council*! aiathority over Mav- 
a j OS themeelves , taxing power may be 
eKarelsad more readily if it can be lim- 
ited to non=-Indians or non-Mavajoe, ' 

To deterniine v/hether the equal protec- 

tion clausa of the Indian Civil Rights Act 

prohibits taxation only of non-Indians or 

non-'Havajoi , It is useful first to examine 

general aqual protection theory in the 

content off the Fifth and FQurteenth Amend- 

merits, and then to consider how it niight 

be modified in the Indian CDntaxt* Equal 

protection dacisions off the Supreme Court 

interpreting the Fifth and Pourteanth 

Amendments specify that ordinarily a law 

whiGh treats groups of paopla differently 

ntuat differentiate betv^een them on sorne 

banis which is rationally related to the 

achievement of eome legitimate statutory 
81 

purpose* Thus, for example, a law which 
taKed veterans at a lov/er rate than all 
other people would have to be justified 



as tending to eiicQurafe people to enlist 

in the railitary iervice and/o3^ as eoinpan'" 

sating fchem for their efforts. Ii\ some 

caseS/ whera the law distingulshei among 

claasaa dC people with raspeet to their. 

ability to eKerciie Bomm constttutldnal 
82 

right* or Glaasiffiei people on the 
basis oC sonte i rid iv^i dual characterlatio^ 
such ai raaa or alienage ^ which the indi- 
vidual earinot control and which has his^ 

torically been the bails for in^idioui 
83 

treatment # " the law i/ill have to satief^ 
a mora demanding set of criteria if it im 
to pasi maiter under the equal prctection 
^clause. Tha law imBt be negagsar^ to 
aahieve a cpmpaliirif state interest, Very 
few lays have survived this raqmiement^ 
one notable eKaeption being the law that 
produead tha intaxmiient of JapaJnese^ 
Americani in detention oamps duiiEg TOrld 
war 11.®^ 

Oiideir these standarda^ a Navajo law 

taxing nert-^Indians or non'-Navajos iriight 

survive, evan though it invaoke of disarim"* 

inatioTi ag"ainst a racial group or againat 

aliens, rirst, the Suprame Court has in-^- 

diaated that it will rarely iacond-gueBi 

legislative da terini nations about ^ho 

should bear tax burdens i no matter ^hiGh 

group receives tha heavier burdan * rhui# 

in a case involving distribution of tax 

85 

burdena on the basis of i©K* Justice 

Douglas I who had just joined a plural ity 
8 6 

opinion viewing b^k dtaarimination with 
the same auspicion as race disoriniination, 
nevarthelaas upheld tha tax. Since alio— 
cation of tax burdens is perceived to be 
within tJie peculiar compatence of local 
governing hodiea^ the supreme Court is in- 
clined tc find a discriminatory tax lav^ 
adequate tc withstand any level of 
scrutiny * 

Secend, distinctions involving Indi- 
ana have net always been subjected to as 



rigorous a scrutiny as have other racial 
distinctions, In the Supreme Court's 
1974 daclsion in Morton Vi_Man earl y a 
federal statute givlag preferenae to mem- 
ber i of federally recogniied Indian tribes 
in BIA hiring and promo tloni vfas upheld in 
the face of equal protection challenges un- 
der the Fifth Amendnient* The Court found 
that the classif icaticn was not a racial 
claieifioation at all f but rather a "pollt-- 
ical" classification, since people v?hc are 
racially Indian but not meinbers of fader-^ 
ally recogniied tribes would net qualify* 
Hence 1 tha requirement off a "compeXling 
state intereit," applicable to racially^ 
digcriflninatory laws , need not operata , 
ThuSf a ta3? only on non^'Mavajos vould mere 
easily satisfy oonstitutional egual piotec=- 
tlon requirementi than a tax only on non^ 
Indians, 

A reasonable relationship between the 
discrimination and eonie legitimate stat\i^ 
tory purposs was still required in H^ton, 
where the goal of furthering Indian gall-- 
government siifficed* Federal (ai opposed 
to tribal) discrimination in favor of 
Indians will almost alvraya satisfy thli 
requirement because of the federal gavara-' 
mant* a trust and guardian ship respotiiiblll^ 
tiea \^ith respect to Indiani and special 
constitutional prpviiions giving Congress 
authority over Indian affaire. A Tribal 
tax only on non^NavajOi cannot be juitl=^ 
fled as easily, h justification b^sad mim^ 
ply on the desire to favor one "polttlcal 
group" (Navajos) over others (non--Navajoi ) 
rauld be clroular as wall as iuspeet, 
given that the group imposing the taK was 
the eMinpt group* h rationale basid on 
the fact that Tribal nnennbara ^own thm 
Tribal resources might he plausiblet hov?-- 
ever I since the tax wauld be' on outsiders 
lor the privilege of operating on the 
Tribal territory, Perhaps a more convinc-- 
ing argument would rest on the need to 
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QvmxQomm the hacdshlps and dlsadvantafea 
long euf fared by the Indiani* This kind 
of juatif Ication euffic^d to support a 
sex discriinlnatory ta5(, although it 
has never lomm applied hy thm Supreme 



Court to racial discrimination as such, 



8P 



Even If a tax on non^Mavajos would 
not be acoeptabXi on Constitutional equai 
proteetion groumds, it is conMivablt that 
the equal protection clause of the Indian 
Civil Rights A.et imposes diffarant require^ 
mants, A substantial body of legal liter- 
ature ©Kists on thie subj€et, addresglng 
the que i t ion vrhathar cons ti tut lonal doa^ 
trine should h% modlfiod in intarprating 
identiaal provisions in tha Indian Civil 
Rights hQtf to take into account the dia= 
tinctiv^ cultUTa and institutions prevail^ 
ing Of) lnc?'ia« reservation a. Thus, for 
exampla* while tribes frequently make dis- 
tinct ions on the basis of blood quantum 

in distributing banefite among tribal 
91 

ineinbarsi distiaictioni which might well 

fall under the Fifth and PDurteenth Amand^ 

. 92 
mants as racial elassifiaatlDns, theie 

sama distiinGtions might be uphald under 
the Indian Civil Righti Act as necessary 
to pragarva tribal integrity^ to maintain 
longstanding trikal traditions, or to 
reeogniza tribal om€rihip* Othar distinc- 
tions batwean "const ituticnal" reguire- 
mants on and off rai eri^ations might be 
tified hy the need for informality on res-^ 
ervations whera buieaucratic institutions 

have not developad aiid foverninant operates 

S3 

as an extendad family , Some eommenta-- 
tors would sllo^ this deferance only in 
situations where the fczihal action ra- 
fleota longstanding tradition essential to 
tribal aulturep fotgetting parhaps that 
although many TOdern tribal ineti tut ions 
hava Anglo forms* they operata in unlqiaely 
Indian ways. 



Under either standard of review # how- 

ever, a tax only on non-^Navajos would be 

little easier to justify under the liidian 

Civil Rights Act than under the Fifth or 

Fourtaenth toendmant. Separata treatment 

of outsiders for matters such as voting, 

jury service, issuance of gracing permits, 

and perhaps even fraedom of speech # may 

be justifiable to maintain tribal identity 

and distlnctivenais * Tlia problem is that 

speelal taxation of outsiders has no ccn^ 

nection with these values ^ eKcept perhaps 

as a means of regulating antry by out-= 

sidera^ or protecting the income and prop^ 

erty of Indians whose traditional pursuits 

do not leave them with suf fioierit fund§ 

to pay taxes. Yet these possible conned^ 

tions are not viable if the Tribe is si-- 

multanaously pursuing a policy of ancour-- 

aging non=lndian enterprises on tha 
95 

Reservation r and tha tax eMmption for 
Navajos applies to Anglo-sty la entrepre- 
neurs as wall as to sheephardars. 



Thus , the validity of a tax only 
on non-Navajos would probably dapand on 
whathar such a tax satisfias the require- 
ment i of the Fifth and Fourteenth Ainend- 
ment equal protection clauses. To the 
extent that the requirements of the In- 
dian Civil Rights Act ara diffferanti they 
are unlikely to dictate a differant re- 
Suit - At the same time , precedent sup- 
portive of such a tax does exist under 
the Fifth and Fourteenth Amendments, 



Assuming the Navajos are willing to, 
tax their own people and outsiders alltee 
(relying, for eKample, on staep graduation 
of taxes above some minimum incoine levels 
or taxas applied only to major industry), 
th© Indian Civil Rights Act may introduce 
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a very different kind of restraint on the 
Tribe, which may appear in exchanga for 
judicial recognition of Tribal power else- 
vhaira* On tha ona hand, the potential in 
tha hat for imposition of dominant values 
on Tribal actions may enhance the likeli- 
hood that taxing power and other juriadie- 

tion over non-Navajps will be upheld in 
96 

ths court Although claims have bean 

made that applicatipn of tribal rulei to 

noH'- Indians violatas due process beoausa 

resident non-^Indians cannot participate in 

formulating the rules # these claims have 

generally not led to invalidation of the 
97 

rules thainselves* On the other hand^ 

the quid pro quo for this eKpandad juriS'- 

diction over non "Indians might well be an 

incraaiinf inGlination on the part of the 

co\irts to force Indian governments into 

the mold of state and local entities by 

interpreting the Indian Civil Rights Act 

previsions to mean the same as their coun^ 

tei'parts in the Bill of Rights. This da-* 

valopment might accomplish the goals not 

succesafully achieved by tha arg\iments 

baaed on due process mentioned above. For 

aKample, Tribal rules limiting voting in 

Tribal elections to enrolled members of 

tha Tribe might be invalidated on a theory 

analogous to the one used to strike down 

long residency requirements for voting in 
98 

state elactionSi given that there im no 

way to bacome part of the Tribal body pol^ 

- 9 9 

itic except by birth* Alternatively, 

Tribal rules limiting to Indians service 
on juriei or in Tribal offices might be 
stK'uck down on a theory analogous to thoie 
applied in recent cases challenging exclu-^ 
sion of aliens from juries or civil serv- 
ice employment. 

This result should not be aurprlsing 
if it is true that Tribal power will be 
viawed e^cpansively by the courts only so 
long as it is exercised within the bounds 
intended by the federal architects of 



tribal governments * soon as a tribal 

government appears to obtain the indepen- 
dence and parmanence that ilgnificant 
exercise of taking pc^er brings i as soon 
as tribal institutions are developed and 
Anglieized to the poiftt where effective 
exercise off such jurisdiGtion 1^ poasiblei 
and as soon as a tribe clearly indicates 
that its sovereign concern is everything 
that affecta its territory^ (not simply its 
people) , the federal or state court.^ may 
balte at deference to tribal definitions of 
eKpedient legislation that differ from dom- 
inant ioeietal value s? and may requira par-' 
ticipation by noH'- Indians in the legisla^ 
tive (e*g,^ taxing) procesi* 

The Indian Civil lighte Act may have 
been enacted in Gpnteniplat.ion of this pos- 
sibility, since at tha tlnie of its pas- 
sage Congress was enco waging long-term 

leasing of reservation lands to non- 
101 

Indians r yet making it impossible for 

states to acgyire jurisdiction over res-" 

ervatlon Indians withotJt ccnsant of the 
102 

affaeted Indians* "The ^ct was the 

only ramaining proteotion against impo= 
aition of alien culture! or politieal 
values on non-^Indiana* Thias tribal sov- 
ereignty may receive a freer rain a^ long 
as tribee choose to ratain their self-' 
contained^ distinctive way of life, The 
Supreme Court's* vary ddffaieiit responses 
to non-normative polidle^ cf the expan- 
sionist Morfflons on tha ona hand^^^ and to 

1 04 

the isolated AMsh on the other il- 
lustrate this point, It is mlikely that 
the l^avajos will be peirmitted to ratain 
their sovereign independenee while selec- 
ting out portions of tha reservation for 
lucrative developsient by non'- Indians* 
Since tha caaes iiiggest that tribal powers 
over non-Indians are not about to be da= 
nied altogether the important question 
is how far the courts ^ill go in fitting 
tribal governments to non-Indian models. 
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The Indian Civil Rights Act ii a powerful 
tool for accompli shing that p\irpQi©» 

Powmr To Approve or jisapprQ^e _Leaae§ 

As truitea for trlbally held and 
allotted Indian landi, the Saeretary of 
tha Intirior or his delegate mat approve 
evary lease of that property, Khen the 
lease ta for a vary long term, Congreee 
has regiiirad that prior to approval the 
iegratary shall first aatiefy himself that 
adequate con sii deration has beten given to 
"the availability of polim and fire pro- 
teatiori and other services [and] the avail- 
ability of judicial forums for all crim- 
inal and civil causes of action arising on 



leased lands 



h107 



These Sacretarial pavrari ean affect 
the exercise of Navajo taxing pov/ers in 
several vfa/a* Indirectly, the Secretary 
could reftase to approve leaser generally 
or hinder the process of leasa approval 
if he dig favored some Tribal tax, More 
directly, the Saoretaty could rafuse to 
approve a particular lea^e unlesi it con- 
tained a prevision in which the Tribe 
surrendered its power to tax. Several 
itiajor industrial leases entered into by 
the I'rlba over the last fifteen yearp, in- 
cluding the Laasas for tha Four Corners 
Plant aud thm Navajo Generating Station, 
contain just such waivers , although not 

10 8 

at Secretarial insistence* For e^campler 
the Four Corners lease prohibits taxation 
of property located on leased lands, lease- 
hold rights granted in the leaie, owner- 
ships construction and operation of faolli- 
ties, genaratlDn or transinissicn of power, 
sale or disposal of power, company income, 
or sale or delivery of fuel to the company 
until 20 05j when the Tribe is then permit- 
ted to levy only a property tasc^ and at 
a rate one -half that of ^mw Mexico or 
AriEona, Her© is recognltiQn of the Tribe 



as propafty-omer, entitled to collect 
rents and royaltiis, but not as sovereign, 
entitiid to tajc* 

Whether such lease provisions are 
enforceable against the Tribe is unclear* 
If a state which had agreed to forego 
assessing certain taxes later imposed 
those very tasces, the taxpayer would have 
a constittitional defense or claim based on 
the sactlon of the federal Constitution 
prohibiting any state from impairing the 
■ obligaticni of eontracts .^^^ For the Su- 
preme Coiirt has held, over powerful dis- 
sent, that a aovereign state is capable 
of contracting away its taxing powers, 
By contrast^ a sovereign ii incapable of 
contracting away iti police power or its 
power of aininant domain, In deference 
to the sovereign, however, oourts have 
gone out of their way to construe narrowly 
any exercise of the power to contract away 
taxing author! tyj to construe broadly any 
state oonstitutional restriction on oon- 
tracting m^y taxing authority ? and to 
characterise taK exemptions as legislative 
measures ratlier than cjontracte, ^'''^ 

This body of law ia not easily re- 
lated to the situation of the Navajo Tribe - 
The CQnitituticnal prohibition on impair- 
ment of the obligations of contracts has 
not bee^ appliect to Indian tribes under 
the Indian Civil Rights Act, It is unelear, 
however, whether that means a Tribal ta^c 
in the Jaca of an agreement not to taifei*^ 
would be treated ai an eKerclse of state 
^lioe or aminent domain power in the 
face of an agraement to the contrary--as 
a potential but unlikaly daprivation of 
property mthout (aubstantive) due process, 
A recent decision by the Navajo Court of 
Appeala^^^ inakas it clear that Navajo sov- 
ereign irrmunity^^^ will not save the Tribe 
from suit if auch a claim under the Civil 
Rights Act is made. Alternatively, the 
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courts may b© more willing to find a due 
process vlolatloii in the contravention 
of a taK wai\fer than in a police power 
wtxvmrt becaui© thare is Suprama Court 
pracedent uphcLding state power to insti- 
tute ta3c waivers* Should that be the 
case , the itoe might naverthelesi uti- 
lise thoia other state praoedents constru- 
ing narrowly Bay arguable exercise of the 
power tD oontract away taxing authority* 
roXlewing these precadants? the eourts 
inight decline to find any authorization 
ffoir the Tribal Council to enter into suoh 
agreamants. The problam with suoh an ar-^ 
gument is that it aalla into question many 
principles tha Tribe would not want threat- 
enad^^aspeciall^ the Tribal Council's 
perionif ication pf all iovareignty pos= 
sessed by the Nav^ajo people/ notwithstand^ 
ing the laak of any constitution, Navar- 
theleis, the Tribe ' ght argue that while 
the Council may have broad regulatory 
aijthority in tha absence of a constitution/ 
it lacks the authority in tha absanoa of 
a constitution to cade further lovereign 
power a in a contract. In one way or an-^ 
other ^ then^ tha Tribe may be able to 
elude its agraenient not to tax existing 
major Industry on the Hesarvation. 

Even if tha validity and enforoeabil- 
ity of agreamants not to tax are do^tful, 
Seoretarlal refusal to approve a lease in 
the abaeriGe of sueh a provision might fail 
to comport with the Secretary's trust re- 
spoJiBibility 1^^^ ht least in the case of 
long^tem leasee, however, the Baeratary 
might justify such action on the baeis of 
Congress's direction that ha ensure there 
has bean adequate eoasideration of tha 
availability of publie servioei and judio-* 
ial forunns prior to approving such leases* 
Has trie? tioris on Tribal taxing power might 
be deemed appropriate to avoid poisible 
Tribal preemption of state taxing power 
under circumstances ^here the state is 



being relied on to provide tht.' serviees 
and formi,^^^ The surrander of Tribal 
taxing power would hava to be carafully 
tied to this rationale r however, if the 
Secretary ever attemptad to invoka it. 
For example? the Tribe would have to ba 
permitted to tax if it ever became willing 
and able to provide neceeiary servicae 
and court facilities. 

In both indireet and direct ways , 
then, the Sacra tary may be able to re^ 
strain Navajo taxing power through ©xer- 
oisa of control over leasing tribal lands. 
As in the ease of other federal controls # 
the existence of this potential for Secra'^ 
tarial control may maJte the courts more 
comfortable about the prospect of jurisdic-' 
tion over non-^Indiani , But tha price of 
this aooaptability is tha possibility of 
a Secretarial veto whenever Tribal sover- 
eignty is exercised in ^ays that threaten 
non^lndlan intereats, 



Inhibitions Emanating, from State Taxingf 
Power 



Another important dynamic of Navajo 
Tribal sovereignty ii the response of 
courts and legislaturas to the eompetition 
among state and tribal govarnmenta for 
lucrative ta^H revenues arising from reser* 
vation activities by non*-lndiani . As 
tribal governments aKpand thair functions 
and assert the prerogatives of state and 
local govermnenti^ judicial doctrinei and 
legislation which protected tribes from 
state incursions may weaken* Not only is 
there fear that tribes may obtain advan- 
tagei the states wish for themselves , or 
that tribal dacialons will affect people 
who do not partioipata in their formula-- 
tion, but there is also concern that th© 
states will be burdened by th© demands 
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tax pro tee t ion and education of non-- 
Indians on the reservation ^ but still not 
be allowed the naeessary eompensatlnf 



State power to tax non-'Indians on 
reaer\fations may preclude tribal taxation 
In three different ways* It may do so 
beeatise Congreae has authoriged state 
juriidietlDn to the exclusion of the 
tribes, because state taxation ie capable 
of pxeampting aven where Congress has not 
mo a\jth©rized, or because ^ as a practical 
matter, the eKiitenoe of state taxes puts 
tha tribis in a worse bargaining situation 
vls-A-vis non-Indian lessees, so that 
tribal taxes are impractical even if 
pormls alble, 

Concfga sp ion aj^ Authorization for Exclusive 
State Waning Power 

Cenfress has the power to confer ex^ 
elusive jurisdiction on the states to ta^ 
Indiana as well as non^Indians on reierva^ 
tions* This power derives from Congress's 

lis 

planer^ control over Indian affairs --the 

same ccntrol that enablea the Secretary of 

thm Interior to regulate tribal budgets and 

Itasea . Congress has never actad^ however, 

to confer such jurisdiction on the States 

Qt Arizona, New Mexico, and Utah with 

res peat to tha Navajo Tribe, While one 

might eonstrue Congress's directive to the 

Secretary to consider jurisdictional prob'*^ 

l^ms bafore approving long-tem leasas as 

a delegation of this authDrity, the Secre-- 

tary has never promulgated comprehensive 
119 

reg'ulatiens. 

The closest Congess has coine to con^ 
ferring juriadiction on these states is 
the enactment in 1953 of a statute known 
an Public Law 280 authorising 
thefti to assert jurisdiction over reserva* 
tioi\ Ii%(lians, Important exceptions in the 



law inaintained the tax-e^einpt trust status 
of Indian lands and preserved treaty and 
statutory rights with reipeet to hunting, 

121 

fishing, and l^nd uie. The Act was 

amended in 1968 to ptovlde that no such 

jurisdiction could be asserted unless the 

affected Indians first conaanted in a ref- 
122 

erendum. Sinqe neither Arizona r New 
Mexico, nor Utah took the itieasures naces* 
sary to assuine juriadiction uni- 

laterally prior to 1968 ^Utah did so 
123 

afterwards )^ and the Navajo Indians 

have never voted in favoi: of suQh juris- 
124 

diction, there is no state jurisdiction 
pursuant to IPublle Law 280 anywhere on 
the Navajo Reaerwtion* 

An unanswerfed^ question is the extent 
to which these states' failure or inabil- 
ity to acquire jurisdiction undar PL-2S0 
provides the Nav^jos with argumants that 
states have lost their power to tax non- 
Indians on the reiatvatlon^ Had FL-280 
never been enaotad* the states could base 
their taxing powar with reapact to non- 
Indians on longiatanding judicial doctrines 
allocating juriidiotion over persons and 
property on Indlaii reservations. "^^^ How^ 
ever* the SupraiTfie Court has stated that 
Congressional allocations of power auper-^ 
ceds these doat^inmi and a state's 
failure to follow qan lead to loss 

of state jurisdiction that might otherwise 
exist under the judge-made doetrinaa. 

Of coursai ii Pti-280 only offers the 
states jurisdiction over raservation Indi- 
ans, it is difficult to mm hovi a state's 
failure to accept PIm^2B0 qan lead to loss 
of jurisdiction ovtt non-lndiani , which it 
would otherwise h^ve had, in sonie instan- 
ces * however # th# impact of a tax may ba 
on both Indians and non-indlana. For exam- 
ple, a state leaidhold taK en non- Indian 
interests in Indian trust land may be char- 
acteriiad as an eK©;reisa of juriadiotien 
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ov&t Indian intaraits, which ought not 

to be permitted in states lacking PL-280 

Jurisdiction, even if in the absence of 

PL- 380 judge-^mada daetrinee i^uld hav# 

permitted tha tax. The problems areated 

by itate tax lien foreelosure of leaiehold 

intaraste and gubstitution of new lessaae 

not deslrad by a tviba reinforces this 

argument- A state gxonm raeaipte tax en 

□ontractors doing buiinasa with a tribe 

127 

or a tribal antarpriia my be subject 
to a aimilar analyeis, as might a ta^ on 
an entity ineorpojrated under tribal laVr 
even if a majority of ahareholderi are 
non-Indian* Thus it may be posiible to 
utilize existing Congressional legisla^ 
tlon offaring statag jurisdiction as an 
argument against such jurisdietion in 
states whiah have failed to accept it. 
The argument has limited application # 
hov/avar# to jurisdiotion over non-Indiana 
aa opposed to jurisdiction over Indians* 



How do we solve it? Certainly there 
li no desire to move baeJcward in 
the direction of the infamous ternii-* 
nation policy by removing the land 
eompletely from Pueblo or Tribal 
jurisdiction or by making it subject 
to alienation through non^^payment 
of newly authori^ad taxes.,, Nor 
is there any desire to impose the 
total coit of contfnunity sarvioea 
onto the Pueblo or Tribe itself. 
At the very least, this would elim- 
inate any economic advantages the 
Pueblo or Tribe might dtriva from 
the subdivision. There may be an 
administrative method of handling 
this problem without legislation,*. 
Or the answer may lie in legislation 
that makes someone responsible for 
ie^ing and collecting the taxes 
necessary to support the required 
conanunity services. Who ihould that 
"someone" be? If the children of 
non^lndian families residing on 
Indian land are attending school 
in nearby communities , should the 
Pueblo or Tribe collect the neces^ 
sary school taxes and turn them 
ovar to the county or school dis- 
trict? Or, should the county it*" 
self be authorized to levy and 
ooilect a real property tax?130 



Of coureef one consequence of in- 
creased efforts by Navajos to tax and 
otherwise regulate more extensive activity 
by non-lndiani on the Reservation may 
b# new Congressional legislation putting 
lassees and their property under eKclu-^ 
sive state jurisdiction* Non-exclualve 
state power to tax mineral production on 
unallotted leased lands already exists 

under federal legislation enacted in 
128 

1924. A more threatening measure from 

thi point of view of the Indians was intro* 

dueed into the &3rd Congress by Repsresen* 

129 

tative Lujan of New Wexieo, starting 
from the assumption that ordinary state 
iources of revenue to support public 
agrvicei (mainly property taxes) would » 
not be available from development on 
teiervation lands, he solioited the viewi 
of the Puabl© Governors on the problem 
that had prompted his billi 



Hearings were never held on this bill. 

In the meantime, Arizona and New Mexico 

have both moved closer to imposition of 

leasehold taKes as substitutes for a prop^ 
131 

erty tax* With the advent of non^Indian 
residential and industrial development on 
reservations I oompatition with states over 
sources of revenue to support necessary 
services will incraaie. As Reservation 
peoples and development blend in with sur^ 
rounding non^lndian eoirnnunltioi , the Nav^ 
a jo Tribe will be pressured either to take 
on characteriitioi and responsibilities of 
non-Indian govarrm\ents , or to aurrender 
powers to the states — if not by state tax-- 
ation, then by termination*^^" Vfhile the 
former alternative may preserve Tribal tax^ 
ing power^ it is uncertain that the Tribe 
is capable of assuming the responsibility i 
even if it is capable, it may do so at the 
expense of Tribal oxclusivlty and cultural 
diatinctivenoas » 
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state PreaiY^tlo n of Tribal Taxing Power 
oy^g Ngri^IjiJi^^^^ the Abaanee 

In ti\B mhm^m^ of Congreisional alio- 
eatlon of e5<slusiya jurisdiction to the 
stateSj the stataB have nevarthelais ar^ 
guad that tJ\elr exercise of regulatery 
power Qvax non-'Indiaris on raservationa can 
preampt ajiy tribal powers* One judicial 
rsaponse t© increased aaiertivenass of the 
Navajo Tribe might be to strengthen the 
doctrinal underpinning of the states' argu- 
Jtient— ^mainl^ Sap«TO Court cases denying 
federal (and b/ iiRplication# tribal) juris- 
diction over crimes coiwiitted by on© non- 
Indian against mother on the reiervation 
in favor of exclusive state jurisdic^ 
tion,^^^ Then^ asauming that the failure 
to iniplBnient PL^ZIO does not blunt state 
juriedietion, Tribal sovereignty would 
be defeated « 

rt im unliJ^al^ that the law will 
evolve in thia ^iraction, however. The 
logic cf tha original oases upholding 
exoluiive s^ate juriadiction is under 
increasiiig attaolc , as eoimnentatori point 
out that ac^ivitiep by non-Indians may 
legitintatel/ eoncern the tribes. 
fheise cbaer\fations are correct even if 
a tribal governrrtDfit is still funotioning 
merely as a trangitlonal agent of assimila- 
tion and indirect rule* Laws prohibiting 
interfarancp v^ith activities of tribal po- 
lice^ with traditional Indian ceremo- 
nies or burial greundi^^^^ or with tribal 

decisians to limit sale of liquor on the 
137 

reservat3LDn^ v*^ould all fall within auch 
apprc>priat« fedaml and tribal regulation. 
AocordinglS'f thara is no reason to aay 
that state effortM to control non-Indiana 
in these reBpecfca ought to be exolusiva. 
Indeed^ ai will hm disoussed below^ it ia 
nofe ev#n teaaonablo that state juriadia- 



tlon in such ar@^s ought to prevail wh©n^. 
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it conflicts or overlaps with exercise of 
tribal sovereignty. Thus a general rule 
rendering state jurisdiction preemptive 
with respect to non-Indians will be mom 
and more difficult to justify without the 
support of federal legialatlon* 

The Supreme Court's decision in 
138 

Magurie confirms this impression. 
There the State of Wyotning had laws pro- 
viding for licensing of the sale and dis- 
tribution of liquor* Non-Indians who had 
complied with those laws were prosecuted 
under federal law for selling liquor on 
the Reservation in violation of different 
Tribal regulationi respecting the same 
subject. Without making reference to the 
oases supporting exclusive state jurisdic- 
tion over crimes by and against non-Indians* 
the Court announced that tribal jurladiq- 
tion over non-Indians persisted despite 
state legislation on the same subject r 
least in the case of matters that affect 
''the internal and social relations of 
tribal life,"^^^ Thus, if tribal juris- 
diction eKists in the absence of state 
efforts to taxi that jurisdiction to tajc 
non-Indians can probably survive the ok** 
ercise of any concurrent state taning 
power* 

Whether such double taxation would 
discourage location of development on 
Indian reservations is a separate problem* 
Certain activities, such as mineral axtraa*' 
tion, are not mobile, although resources 
on Indian reservations compete with re* 
sources located elsewhere* However, the 
really lucrative tasc sources may be plants 
and employment which could be located 
either on or off reservations. 

Can Tribal Taxation Preempt State TaHation? 

Tribal fears of double taKation 
would be eliminated if in the abaeneo of 
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Cofif re§aional alloGation of taxing pev^^r 

a Tribal tax eoiild render any stat^ ta^ 

on the lama activity or property illegal, 

Existing Supreina Court dostrine providea 

support foE- such an ^argument # sugg^gtinf 

that state taxes on non-Indians may be 

pemisiibl© only where tribal intereats 

would not be jeopardized* But givan the 

dynaniica off control over tribal gove^rn* 

ments that this Bulletin has auggeeted / 

the doctrine will not necessarily be. so 

appllad. Certainly the longer a tribe 

waits to enereise this potentially p^a^ 

emptive power # the more likely it is tbat 

courts will respect developed expeetatiow 

140 

and uphold state taxation, TOe assist- 
ing doetrine indicates # however * that 
there may be a greater ehanoe of tribal 
taxes being held preemptive in soma situa^ 
tions than in others. If the Navajo^ are 
oaireful in ereating the setting for %hmix 
taHiSf they inay have mora suaceis. 

Careful examination of the doottina 
will reveal what circumstances optimise 
the possibility of preamption* Thii doci^ 
trine is the one that allooatei juriedic^ 
tion between states and tribes in th^ 
absanoe of a Congressional directive such 
as the one found in PL-- 280 or the law giv- 
ing states power to tax mineral extrAcfcioa 

141 

on leased* allotted land. Its baai^ 

tenet, reaffirrned by the Supreme Court nmv^ 

fMl times in the past fifteen years^ is 

that states have no jurisdiction over^ 

reservation activities and property wh^re 

» that jurisdiction would interfere with 

"the right of reservation Indians to make 

14^ 

their own laws and be ruled by them" 

oy \*ould "affeot the internal and social 

relations of tribal lif©,"-^^- 

While these general statements ar# 
difficult to apply in particular situa* 
tions ^ there is a clear tendency in th(^ 
cases for state juriadiotion over non-* 

o 
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tndiani to prevail* The judicial per- 
ception seams to be that state regulation 
of non-Indians by definition does not 
touch the tribe or any of iti members 
government ally or individually, "^^^ A most 
relevant recent example of this reaioning 
is Horyell v, gawre de Cristo Devalopment 
Co*,^^ in whioh a federal District Court 
in Hew Maxicp upheld the State's power to 
taK certain interests of a non-Indian les- 
see of Indian lands s the full value of 
the leasehold interest and improvements 
theraon, as well as the gross receipts of 
certain sales by the lessee. While resog^ 
nixing that the taxes would have an indl^ 
rest effect on the Indians by making their 
land wrth lesPi the court held that these 
taKei did not "do violence to the govern- 
mental ^weri of the pueblo, "^^^ 

This ease was reversed on appeal, but 
oil other grounds* it is still impor* 
tant to stress faatures of the case that 
made affirmation of state jurisdiction to 
tan a likely result. Nor veil involved a 
9 9-year laasa of Pueblo land to a non- 
Indian developer^ for the creation of a 
lecond-home recreational subdivision, 
Theae homes were advertised for sale to 
m almost completely non-Indian market* 
Furthermore, the Pueblo had made no effort 
to regulate the development, and had no 
plans to provida services of any kind to 
the development* The developer and/or the 
^ State and local governmental entities were 
relied on to fulflU needi such as educa-* 
tion, sanitation, and fire proteotion* 

Under tbesa eircumstancas , it was 
understandable thtt the court failed to 
perceive any threat to the Pueblo's sover- 
eignty from the imposition of State taxa-* 
149 

tton. The Indiana might have presented 
faets tending ta tstablish, for example^ 
that higher rental values would have been 
obtained with a guarantee to the lessee 

IS 
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of froedom from Btat<i! taKation, and thn 
higher rentals would have been part of 
an ovQrall development plan for the Rc?ser- 
vation which would be undermined by the 
taxaa. Such a ahowing might hftve brought 
the cii&a clogor to the eireumiJtdnanri of 

White Mountain Apa c h e Indian T r itao v . 

15 0 . . .. . .. . _ . „ . 

Shelley ^ where thti Arizona Supreme 
Court Gxtonddd Tribal oovcroign immunity 
from 3uit to a prof it^making entity author-- 
ized under the Tribal charter as a meana 
of furthering the Tribe's economic devel-' 
opment pla^s. In the absence of that kind 
of ehowing, the Pueblo in Nor yell appeared 
to be acting more as a landovmer than a 
sovereign with regpect to the territory 
of the reeidential tract. Accordingly, 
the State taxes were not likely to be 
viewed as inf ringemente on Tribal eover- 
eignty. Moreover, the inequity of deny- 
ing the State revenue aour^ei to finance 
aerviceg for this development would have 
convinced the court to permit State 
tajcation « 

A very different application of the 
doctrines enunciated in NprvaJLl may there- 
fore be expected where a tribe has an 
ongoing interest in non-Indian activity 
or property on the reaervation, as where 
the tribe is taxing the very same matters, 

the tribe has a major financial interest 
15 1 

in the venture ; the venture iB inte- 
grally connected with tribal economic de- 
velopment projecti, and/or the tribe ii 
providing services and governmental sup-- 
port for the activity or property. Of 
course it is not easy to predict just how 
much tribal involvement is sufficient to 
preclude atate juriadietion * , It may be 
that the mere existence of a tribal tax 
will suffice? on the theory that ^an in^ 
fringement of tribal sovereignty always 
exists where state and tribe attempt to 
derive revenue from the same source. In- 
terestingly, none of the recent cases up- 
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holding ntnte pr>wor to tax or rngulntc 
nnn-Tndinns on roa^rvationa has Involved 
a BltUcTtion where the tribe was attempting 
tu (1q the samci, But where ovGrlapping 
trihnl and Qtiita rciyulationo do not entail 
can rilallng dlractlons to indlvidualii {aa 
wi th nubdlvifiion rngulation) , or conflict- 
i nr? poiioUiH about public health and wel = 
farn (an with different licfuor 1 icons inq 
lav/n) , the courts may allow both to stand. 
And taxation of income, property ^ or grons 
rocoiptUj standing alone, may fall into 
nf?lthcr of the^ie categories* it is poo- 
sible that nuch taxes may have a regula- 
tory function (e t , to encourage or 
discourage some activity) or he set at 
different levels in order to support 
different levels of publif! f?ervioes or 
to effect different schemes of redistri- 
bution of income. For the tribe to rely 
on either of these rationales to preempt 
the states however, it might have to b© 
doing more than simply collecting tax 
revenues » 

An example of a situation which would 
preeant a compelling case for tribal pra^^ 
emption of state taxing power is a pro^ 
posGd "new town" for the Navajo Reserva- 
tion to house Navajo and Anglo employees 
of contemplated coal gasification plants 
in the eastern part of the Reaervation, 

The plans as presented in a ■ consultant * s 
152 

report suggest joint participation by 
the Navajo Nation and gasification compan- 
ies in creating a non-^profit development 
corporation to lease the land for the town, 
prepare the physical and social plan, ob- 
tain long-term financing for construction # 
promote retail and service uses in the new 
town^ etc. When the property has been de- 
veloped and transferred to individuals for 
residential/ business , and Industrial use, 
a local governmental body accountable to 
the Navajo Tribal Counail would set policy 
and provide public services other than 

2d 
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educatinn. The ultlrato yoAls of thi^ ac- 
tivity would be enhancemQnt of life-style 
alternativeo on the RQaervatlon through 
creation of a uniqunly Navajo urban onvl"' 
ronment # as wall as an increase in Tribal 
capacity to benefit economically from ex-^ 
traction of itR procioUB resourcGti* 
Givon Lho canntictiun butwoon ruvdnuu- 
raiflinq and Tribal piano for mannyement 
of non-Indians' aetivitioe on the Resorva- 
tio!i, a court might bo inclined to pro^ 
hiblt fltate intorvantion in Tribal fisccil 
plans as an infringement on Tribal sov^ 
oreignty. wiiat makes the case particu- 
larly appealing ie the Tribal provision 
of public sorvicos* 

Doctrinally/ the preemptive impact 
of Navajo Tribal taxes would seem to de- 
pend on what the Tribe doee in addition 
to taxing. Practically^ it may also de-- 
pend on how long the Tribe waits to insti- 
tute a taxing scheme. Sinee state taKes 

on non-'Indians are probably permissible in 

154 

the absence of a Tribal taxing scheme, 
it may be more difficult for courts to 
disrupt Btate eKpectations or to invali= 
d^te a tax that has been permissible for 
yeari. Accordingly, the Triba ought to 
rasolve doubts about its taxing power in 
favor of attempting to invoke it# since 
dalay in doing so may destroy its preemp= 
tiva force, 

Finally, the prospects for Navajo 
taxation preempting state taxation should 
be evaluated in light of the dynamic of 
tribal sovereignty suggested In this Bul- 
letin. It is quite possible that even un= 
der the propitious ciremnstances of the 
new town, Navajo taxing power will not be 
found preemptive, bacause otherwise the 
Tribe would be placed in a powerful and 
independent governing position* The seem^ 
ing perTnanance and self ■^sustaining nature 
of such a "new town" government would jar 



too Beveroly with the prevailing aBsump- 
tiono about tribal government • 

CONCLUSION 

Navtijo taxing power over nnn-indlans 
seemo to havo a firm basis in current 
judicial doctriae, aa duoo atata taxing 
power, rurthormore, there are few direct 
federal restraintn on exorcise of such 
Tribal powDr, and little likelihood that 
state taxation will preempt it. Indeed, 
under certain circumstances the Tribe may 
preenipt the state with its taxes « The 
legal framework is dynamic, however, and 
may change as the Navajo Tribe departs 
from its original weak governmental form. 
Federal restraints may be increased 
through the mechanism of the Indian Civil 
Rights Act, ©specially in the direction 
of homogenizing Tribal government with 
state and local counterparts. Freedom 
from state taxation may be available only 
if the Tribe takes on functions tradition- 
ally performed by the state. 

Significantly, both of these develop- 
ments propel the Tribe in the direction 
of becoming a state itself, some subor^ 
dinate entity within a state, or perhaps 
a Commonwealth like Puerto Rico. To the 
extent that the courts percaiva these con= 
sequences with fear or concern, the judi- 
cial tendency may be to deny Tribal taxing 
power over non-Indians altogether. The 
result will depend largely on what the 
Triba itself does with respect to conceiv- 
ing and implementing its power to tax. 
The ultimate lesson, however, is that jur- 
isdictional doctrina cannot be understood 
apart from the political-institutional 
framework within which it is applied. 
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FOOTNOTES 



[Ed. Note] The form of citation for most 
of the legal references in the following 
footnotes may be found in A Uniform Syatam 
of Citation published by the Harvard Law 
Review Assooiation, Cambridge, Massaohu- 
satta (1967). EKplanations of iome o£ 
the abbreviationa follows 

220 The Nation 359 ^ volume 220, page 359 
of the periodical The Nation 

Id. ^refers to the sources referenced 

immediately preceding this footnote 

infra ^ refera to source referenced subse- 
quently in this list 

supra ~ refers to source referenced pre^ 
vioualy in this list 

- District Court (federal) 

259 2d 553 ^ Federal Reporter , Second 
Series, volume 259 r page 553 

298 P, Supp, 26 ^ Federal Supplement , 
volume 298, page 26 ~ " 

H.R, 11748^ 93rd Cong,, 1st Sesa. ^ House 
of Reprasentatives Bill Number 11748, 
93rd Congress, First Session 

2 N,T,C. 1 101 - Title 2, section 101 of 
the Navajo Tribal Code 

525 P,2d 72 - Pacific Reporter . Second 
Series, volume 525, page 72 

Pub. L ^ Public Law 



90 B, ct. 710 " Sup reme Court Ropor ter, 
volumn 95, page 710 — - 

25 U.S»C. 0 476 m Title 25, section 475, 
of the United States Code 

Worcea te r v. Georgia , 31 U.S, 515 (1832) m 
title case of Worceater versus Georgit* , 
volume 31, United States Roports . ^ 
page 515 — ^ 
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Shepardson, "Navajo Ways in Govern- 
ment," Am. A nth. Aeaoc , , Memoir 96, 
Vol. 65, No. 3, Part 2, p. 117 (1963) 
[hereinafter cited as Shepardson] , 

Robbins, "The Impact of Power Develop^ 
ments on the Navajo Nation," Lake 
Powell Research Proj ect Bulletin" 
No, 7 (1975) . ^ ^ - — 

Reno, "High, Dry ^ Penniless," 220 
The Nation 359, 361 (1975). 
According ^to Professor Reno, coal is 
now worth three to four times as 
much as when contracts for extrac-" 
tion of much of Navajo coal were 
signed, "but the Navajos still re- 
ceive 15^ to 25^ a ton, * .whereas 
Montana receives a royalty of 400 or 
more for coal taken from state lands 
and the Crow Indians receive a slid- 
ing scale with a 40^-a-ton minimum." 

"Gasification Plants Face Sales TaK^" 
Farminqton [New Mexico] Dail y Times, 
p. 8 (Feb, 11, i975), ~~ 

Navajo NatiQn,^ The Navajo Ten-Year 
Plan (X972). According to the Plan, 
53.8 billion is needed over the next 
ten years if Navajos are to enjoy a 
standard of living at the national 
average. See also The Navajo Nation/ 
Qverall Economic De velopment Program 
(1974) . ~^ 

Worcester v. Georgia , 31 U.S. (6 
Pet,} 515 (1832) . " 

This is an oversimplification of 
legal principles respecting state 
jurisdiction over defendants, see 
Hanson v. Denckla , 377 U,S, 235 
(1958) , Generally speaking, there 
are no limits on state subject mat- 
ter jurisdiction except those e:^- 
pressly imposed by federal law or 
those derived froin Indian sovereignty. 
See Bator^ Mishkin, Shapiro a 
Weehsler, Hart and Wechsler^a The 
Federal Courts and the Feder al Svs* 
tem, 419-31 {1973) . '"^ — ~^ — 

Sae, e.g., "State of South Dakota, 
Task Force on Indian-State Govermient 
Relations," Staff Report on Taxation. 
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(1973) , describing taK eolLection 
agreements betwt»en the state and the 
Pine Ridge Tribe, whereby the State 
agreed to collect and return a 4 
percent sales tax which the Tribe 
had levied on Indian purchases on 
the Reservation. The state collects 
a 4 percent taK on non-Indian pur^ 
chases on the Reaervation. 

9. Secretary of the Interior, Rules for 
the Triba l Council, July 26,' 1938, 
Chapter 1, reprinted in Young, R* , 
Navajo Y earbook 407 (1961) [herein-- 
after cited as Rules for th^ Tribal 
Council ] ; 2 N . t/C, (Navajo Tribal ^ 
Code) 5 101. 

10, 2 N.T.C, ii 361-802. 

11* 2 N.T.C. N 341-349* 

12* Rules for the Tribal Council , Chapi- 
ter III; 2 N.T. ii 4, 281-289, 

13. 7 N.T.C, Si 101, 131-173, For a 
description of the Navajo judiciary, 
see Davis ^ '*Court Reform in the 
Navajo Nation/" 43 J y Am, Jud* Soc . 
(1959) ; Judicial Branch, Navajo " 
Nation, Annual Report (1973)* 

14, Williams, Na va jo Poli tlCjLl_ Prgces s 
24 (Smithsonian Contributions to 
Anthropology, Vol* 9, 1971) [herein*^ 
after cited as Williams] ; Shepardson 
at 3* 

15* Williams at 6-7* 
16* Id* at 18-26, 

17, Rules for the Tribal Council f supra 
note 9 , 

18* Young^ Navajo Yearbook 377 (1961), 
See 25 U."S*C, i 476. 

19* Young, Navajo Yearbook 379-82 (1961)* 

20* 25 U*S*C, 1 636. 

21, Williams 26* 

22* See text accompanying notes 67-73, 
in f ra . 

23, Davis, Court Reform in the Navajo 
Nation , suprn note 13. 

24. Tribal Council Res, C0^69=58, Oct. 
16, 1958, 

25, There are approximately 135 ,000 on-- 
Reservation Navajos, 

26. The Tribal Council is assisted by 
personnel of the Navajo Tribal Legal 



Office, consisting of two or three 
state-liaenNed lawyers . 2 N, T ,c , 
51 9S1-9L3, particularly § 953 (10) • 
Although there ie no express provi- 
sion in the Navajo Tribal Code for 
law clerks for Navajo judges, the 
judges may by rule of court provide 
for the creation of such positions* 
7 N,T*C* i 254* Currently there 
are law school graduates working 
for the Court of Appeals* Profes-^ 
sionals who can provide probation 
and parole services are sorely 
needed. Judicial Branch, Navajo 
Nation, Annual Report 17 (1974), 



27, See Cortner, H-/ ''Development, Envi^ 
ronment/ Indians, and the Southwest 
Power Controversy," 4 A_l te r n a t i ve a 
14 , 19 (1974) * 

28* Worcester v, Georgia , 31 U*S* (6 

Pet, ) 515 (1832) ; Ex Parte Crow Dog, 
109 U,S, 556 (1883) . 

29, E.g., Native American Church y * 

Navajo Tribal Council" r^72~Y* Id 131 
(10th Cir, 1959) ; Bar ta v, Oglala 
Sioux Tribe of Pine Ridge Reserva - 
tion, 259 F,2d 553 (8th Cir* 1958)* 

30* Sea teKt accompanying notes 140^143^ 
infra . 

31 * Iron Crow v, oglala Sioux Tribe of 

Pine Rid ge Rese rvation ^ 231 F,2d 89 / 
99 (8th Cir, 1956) , 

32. Treaty with the Navajo Indians, 
ratified July 25, 1868, Art, li. 
See Dodge v, Nakai / 298 F.Supp* 26 
(D*Ariz* 1969) * 

33. 25 U,S.C, I 476| see Barta v* Oglala 
Sioux Tribe of Pine Ridge Reserva - 
tion, 259 F.2d 553 (8th Cir, 1958) * 

34* 77 Inter. Dec, 113 (1970)* The use 

of authority in this opinion is thor- 
oughly criticized in Baldassin S 
McDermott, "Jurisdiction over Non- 
Indians i An Opinion of the 'Opi .ioPj'" 
I Am* Ind> L, Rev * 13 (1973)* 

35, The analogy between Anglos working 
on an Indian reservation and Ameri= 
cans working abroad, although 
appealing, is not fully warranted. 
Americans do not expect to be 
able to share the values of local 
decision-makers when they are abroad* 
An Anglo on a reservation, however, 
may have different expectations 
because he or she is still in his 
or her own home country , 

36, Contrary to this theory, however, 
the code adopted by the Department 

30 
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of the Interior for Courts of Indian 
Offenses authorizes drlininal juria« 
diction over Indians who are not 
members of the tribe in whose court 
they are tried. 25 C.F,R. i 11,2. 
At the saina time , it excludea even 
non-Indiana who have uoneented to 
jurisdiction, although civil juris- 
diction is allowed over noH'-Indians 
in ouch cases, 25 C.F,R. i 11.22 
This charactarigation of Indian 
tribes was rejected by the Supreine 
CJourt quite racently in Unltjd 
States v> Mazuri , 95 S, Ct\ 110, 718 
(1975) , Hecently several tribes 
have attempted to acquire criminal 
juriediction over non^Indians by 
posting notices at the boundaries 
of the reservation that entry will 
constitute consent to criminal juris- 
diction. See discussion in Vollman^ 
"Criminal Jurisdiction in Indian 
Country! Tribal Sovereignty and 
Defendants' Rights in Conflict," 
22 U. Kan , L. Rev , 387, 394 (1974) 
[her^inaf tar cited as Vollman] ; 
i Justice and the ^eri^an Indian , 
Vol. 4 , at 50-56 (1974) , 

37 , Bart^v'. ^glal^ SiquK^ Tribe of Pine 
Hdge Reser vation, 259 F,2d 553 (8th 
Cir.. 1958); Iro n Crow V. Oglala 
Sioux Tribe oF^Hflo/Kdge Reserva- 
€Ion , 231 F.2d 89 (8th Cir. 1956). 
See also 55 I,D. 14, 45 (1934), in 
which the Associate Solicitor af- 
firmed the power of the Tribe to tax 
non-members who accept privileges uf 
trade and residence. This power 
was writ tan_l^^ 

Constitution and approved by the Bac^ 
ratary of the Interior. Price, li^w 
and the American Indian 717 (1973) . 

38* Ex Parte Crow Dog, 109 U.S. 556 (1883). 

39, Adoption into the Navajo Tribe, for 
example, is not possible. Member^ 
ship is solely by birth. 1 N.T.C. 
ii 101, 102. 

40, s#e cases cited at note 29 supra. 

41, Marston v, Lewis ^ 410 U,S, 679 (1973)? 
Burns V. Fortson , 410 U.S* 686 (1973), 

^2* U.S. Const ., Amend. xlVi Gunther & 
Dowling, Constitutional Lawi Cases 
and Materials 796-840 (1970). 

43. Sm& I Ind> L. Rptr . 51 (1974). 

44* Vollman at 294. 

45. Taylor, The States S Their Indian^ 

Citizens 142-43, 160-67 (1972). see 
also the Indian Self-Determination 
Act of 1974, 88 Stat, 2203. 



46. 95 S. Ct* 710 (1975) , 
47* Id. at 718. 

48* For a criticism of the case law hold- 
ing crimes by non--Indians against 
non- Indians to be outside federal 
or tribal jurisdiction, see Taylor ^ 
"Developinent of Tripartite Jurisdic- 
tion in Indian Country," 2 Solici^tgr '^s 
Review 1, 70-71 (1973) i Canby, "Civil 
Ju r i sd i c t i o n & the Indian Reserva^" 
tion," 1973 Utah Rev . 206, 208-10; 
Vollinan at 391^ Recent lower court 
authority suggests that the commenta^ 
tors are having some impact. See 
Oliphant v. Schlie , Civ* No. 511- 
73C2 (W.D. Wash. 1974). app. pending, 
upholding tribal jurisdiction over 
non^Indian charged with resisting 
arrest by tribal police officer and 
assaulting the officer; Qrtiz - 
Barraia V. United States , 512 F.2d 
1176 {9th Cir, 1975), upholding the 
power of tribal police to stop and 
search non-Indians suspected of 
violating state or federal law, for 
purposes of excluding them under 
applicable tribal law# 

49. United States v. Mazurie, 95 S. Ct. 
110, 711 (1^76). 

50. 7 N.T.C. i 133 (a) and (b) , 

51. Proposed Resolution of the Navajo 
Tribal Council Amending Tribal 
Council Resolution Number CJA 5-59 
to Include Civil and Criminal Juris^ 

... C4 At i o n p ye i ans„ ( copy ©n 
file). From the Tribe's point of 
view, it was probably too large an 
initial step into the realm of 
jurisdiction over non-Indians. It 
might have produced a test case 
involving very little Tribal 
interest, 

52. Minutes of the Navajo Tribal Council, 
Feb. 3, 1969, pp. 129-140. The 
Resolution as eventually adopted 
required that non-Indians found in 
violation of Tribal hunting and 
fishing laws be delivered to fed- 
eral authorities, 23 N.T.C. § 

109. 

53. E^g., Que Chan Tribe of_3'ndians v , 
Rowe , 350 F. Supp, 106 (S.D." Calif. 
XFT^) I see Comment, Indian Regula- 
tion of Hunting and Fishing, 1974 
Wise, L. Rev . 499. 

54. Opinion dated June 3, 1974, reported 
in II Ind, L. Rptr . 20 (1974), 

55. Tribal Council Resolutions CAU-46-73 
and CJN'-38-75 (June 18, 1975)* 
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56- Tribal Council Resolution CJN-38-75 
(June 18, 1975) Exhibit "D" (Plan 
of Operation for thm EstablishiTient 
of a "Wildlife Enforcement Section" 
within the Fish and Wildlife 
Department) . 

57 . Navajo Tribe v> Qrlando Helicopter 

jCnq. , mv\ Ct/ App . (Jan7 12 , 1972) , 
See Note, "Indian Tribal Courts^'^ 
JuriBdiGtion^^Nava jo Court Juris- 
diGtion over Indian Defendants /" 
18 S t. Louis U. L. J . 461 (1974). 

58. neeoiution, Navajo Tribal Council, 
Aug, 10, 1972 (copy on file). 

59. Minutes r Navajo Tribal Council ^ 
concerning Tribal Council Resolution 
Cn-100-69 (Nov. 21, 196?) and Tribal 
Council Resolution CAU 72^72 (August 
10. 1972), 

60* Navajo Tribal Council Resolution 

CjA^6-74 (Jan. 16, 1974). The Tribe 
had bafore it a study prepared by 
Profasaor Gerald Boyle of the Depart^ 
ment of Economics , University of 
New Mexico , concerning appropriate 
sources of tax revenue on the Hesar- 
vat ion * Boy 1 e , Hey e num _h Iternatives 
fo^ the^ Navajo Nation (Univarslty of 
New MeKico^Wb rising Papers in IconO" 
mica 1973), 

61. Soe "Gasification Plants Face Sales 
TaK;" FajTmington [New Mexico] Daily 
Tij^, p, 8 (Feb, 17, 1975). 

62* Minutes of Navajo Tribal Council, 
January 16, 1974, at 41-64. 

63. Boyle, Revenue Alternatives for the 
Naya jo Nation 13-15 (University of 
New Mexico Working Papers in ECQnom- 
ics 1973) . 

64, Id, at 17-19, 

65. Robbins, supra note 2, at 4, 
15-17, 

66, 95. S. Ct, at 718 n, 12, 

67, Sei' price I Law and the American 
Indian 717-719 (Iffiy'; 

68. 25 U,S*C. i 636, 

69* Rules for the Tri^bal^o unci 1 , supra 
note 8 . 

70. B^g.f Organized village of Kake 
v> Egan, 369 U,S, 60, 63 (1962) i 
Norveli y. Sangre de Crlsto Develop - 
mint Co. , 372 F, Supp. 348, 354-55 
;mT 1974), rev»d on other 



71. 
72, 

73. 

74, 
75, 



76. 



77, 



78. 



79, 
80. 
81. 

82, 
83. 



grounds, Nos, 74*1365 to -1367, 
loth Cir. , July 10, 1975, 

7 N,T,C, S 1(e); 17 N,T,C. I 1. 

Navajo Tribe .Qf_ .Indians^ . Hoy^lan, 
Nav, Ct, App. (Aug, 22, 1973) , 

25 U.S,C. i 637. 

25 U,S*C, iO 1301-41. 

Although early comrnentators on the 
Act doubted its applicability to 
non-Indians I judicial decisions have 
found it applicable. Compare Nota^ 
"The Indian Bill of Rights and the 
Constitutional Status of Tribal 
Governments," 82 Harv, L, Rev , 1343^ 
1364 (1969) with Dodge v, Na Kai, 
298 F. Supp. 17, 26 ( D, Ariz . 196 8) ; 
Oliphant v. ichlie . Civ. No, 511- 
73C2 (W.D. Wash. April 5, 1974), 
app, pending. 

The legislative history is deacribed 
from competing points of view in 
Zionti, "In Defense of Tribal Sover- 
eignty i An Analysis of Judicial 
Error in Construction of the Indian 
Civil Rights Act," 20 S.Da. L, Rey , 
1 (1975) and de Raismeil "The" InMan 
Civil Rights Act of 1968 and the 
Pursuit of Responsible Tribal Self^ 
Government," 20 S . Da^ Av_^f X* 59 
(1975), See ca a e^~c i t^d a t note 

29 f supra , 

Comment, "The Indian Bill of Rights 
and the Constitutional Status of 
Tribal Governments," 82 Harv. L. Rev . 
1343 (1969) . 

In 1956, the Advisory Committee 
set the annual rent for Navajo Ibusi^ 
nesft leases at $10,00 per year for 
the first ten years of operations, 
significantly lower than the rental 
fee charged to non-Navajos, Advis*^ 
ory Committee Resolution ACJ--48-56 
(1956), described in Gilbreath, 
Red Capitalism 39 (1973). 

Minutes of Navajo Tribal Council, 
January 16, 1974, at 46, 

Williams, supra note 14, at 60-'63; 
Cortner, supra note 27, at 19, 

See, e.g., the statement of this 
principle in Reed v. Reed , 404 U,i, 
71 (1971) . 

E.g.t Dunn V. Blumstein , 405 U.S« 
330 (1972) . 

E^g.f Lovjng j^, Virqinj.a , 388 
U,s* 1 (1967) (race); Graham v . 
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Richardson r 403 U.B* 365 (1971) 
TalTinagel . 

Kofematsu v. united States, 323 U,S» 
S14 (1S44) — — 

Kahn Bhgyin, 416 U.S. 351 (1974), 



Front i e r o y . Richard a on , 411 U*S, 
677 (1973) (opinion of Mr* Justice 
Brennan) . 

417 U.S. 535 (1974) . 

Kahn V. Shevin, 416 U.S. 351 (1974), 

The issue was avoided in DeFunia v* 
oOM^^xd, 82 Waahp 2d 11, 507 P. 2d 
ITS9, vacated am moot, 416 U.S. 312 
(1974) . 

S^Q artiGles cited in de RaismeSf 
"The Indian Civil Rights Act of 196.8 
and the Purrnit of Reaponaible 
Tribal Self-Goverranent , " 20 S.Da. L. 
Rev . 59 n. 2 (1975). " 

See, e.g., the Grow Creek Tribe's 
requiremant that certain Tribal 
Council candidates be at least one^ 
half blood, upheld in Daly v ^nl ted ^ 
States, 483 P. 2d 700, ItS (8th Cir. 
1973) . 

There are some early Suprema Court 
deaisionii upholding faderal diatinc- 
tions among enrolled tribal membera 
on the basis of blood quantum* 
E.g./ United Statea v. Waller/ 243 
U.S, 452 (1917), None, however, 
squarely faegd the aqualp^ 
issue. For a discussion of these 
cases, sea Viera, "Racial Imbalance, 
Blaek jparatiani^ k Permiaiible 
Classification by Race," 67 Mich . L . 
Rev. 1553, 1577=1581 (1969), 

Ziontz, "in Defense of Tribal Sover^ 
eigntys An Analysis of Judicial 
Error in Construction of the Indian 
Civil Rights Act^" 20 S.Da. L. Rev . 
1, 47-78 (1975). Imagine, for eKam-- 
pie, the impact on raaervations of* 
a holding that criminal cases with 
potential jail sentences myst be 
heard by attorney judges* Such a 
requirement exista as a matter of 
due process in California, Gordon 
V, Justice Court for Yuba Jugiclal 
D i s t r i^t^^f gut tgr County , 1 15 CaT . 
Rptr, 632, 12 Cal. 3d 323, 525 P. 2d 
72 (1974). 

de Raismes, gupra note 76, at 
82-85. 

The Navajo Nation, Qverall Economic 
Development Prog ram 73-80 (1974) . 



96. giontz, supra note 76, at 56-57 and 
de Raismes, supra note 76 at 81-82, 
agree on this point. The Supreme 
Court -a approving reference to the 
Indian Civil Rights Act in United 
States V. Mazurie , 95 S. Ct7 710, 
7T8 n, 12 (1975) , which upheld 
tribal jurisdiction over non'- 
Indians, reinforces this opinion. 

97. See Memo, Assoc. Sec*y, M=36836, 
Jurisdiction of Indian Tribes to Pro 
hibit Aerial Crop Spraying within 
the Confines of a Reservation, 38 
I.D. 229 (April 19, 1971), advising 
that Fort Hall Business Council Reso 
lution 56-70, prohibiting all aerial 
spraying, does not violate due pro- 
cess under 25 U.S.C. I 1302 (8) as 
to non-Indian lessees who had no 
opportunity to present their view 

on the measure prior to its enact^ 
ment. A similar claim was rejected 
in United States v. Mazurie , 95 
S. Ct, 710, 718 n. 12 (1975) . 

98. Smm , e.g., Dunn V. Blumstein , 405 
U.S. 33€ (1972) . ~~ 

99. 1 N.T,C, i 102. 

100. Smm Sugarman y, Dougall , 413 U.S. 
634 (1973) (state civil service) ; 
Hampton v. Mow Sun Wong , 500 P. 2d 
1031 (9th Cir, 1974), app. pending 
(federal civil service) i Pepple v . 
McZeal , No. A305140, Cal, Super. 
Ct, (jury service)? Travers, "The 
Constitutional Status of State and 
Feder a 1 13 i s crlra ina t ion J^ga i^^^ i- 
^arit Aiiins , " 16 Harv, Int. J > 113 
(1975), miile the Tribe might ds- 
mand that major employers who bring 
large nun^ers of Anglo employees 
onto the Reservation eKact promises 
from the employees that they will 
sit on juries for one another, even 
a Navajo might demand Anglos on 

his jury under current definitions 
of the right to a representative 
jury, Peters v. Kiff , 407 U.S. 
493 (1972) , 

101. 25 U,S,C, 1 415(a), Ninety-nine- 
year leases of Navajo land were 
first authorized in 1960. Pub. L 
86-505, 

102. 25 U.S.C, if 1321-1326, 

103. See Reynolds v> United Statea , 98 
U*S. 145 (1^78), upholding anti- 
polygan^ laws in the face of iqhal- 
lenge under the Free Exercise Clause i 
Shepardson, supra note 1 at 113, 
where she notes "the futile efforts 
of the Mormons to establish an in- 
dependent State of Deseret. , , " 
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104, i?©t/ Wisconsin v. Yoder , 40G U.S. 205 
(1972) , striking down state compul-- 
sory sahool laws am applied to the 
Amish, whos«^ religion forbad formal 
Gducation . 

105. See text accoi^panying notes 42-49, 
supra . 

106. 25 U.S,C. § 415* For a thorough 
deooription of the leasing proeees, 
see Chambers & Price, "Regulating 
Sovereignty I Secretarial Discre-- 
tion and the Leasing of Indian 
Lands," 26 Stan^ D. Rgy. 1061 (1974). 

107. 25. U.S.C. i 415(a) . 

108, sqq Boyle, sypra note 60, at 7^8. 

109, U.S. Const, Art* I, 1 10. 

110. partmouth College v. Woodward ^ 
4~wheat. 518 (1819); New Jersey 
V. Wilson , 7 Cranch. 164 . 
(1812) . 

111, "Tax Exemptions and the Contract 
Clause," 17 3 A.^>R, 15, 31 (1948). 

112, Id. Thus, it might be possible to 
argue that the Tribal Council does 
not have sufficient authorization 
from the Secretary to contract away 
Tribal taxing power, 

113 . Haldennan pennijOn v^, Tucson G^s s 
E 1 e c tYi o^ C ompa n y , N a v , C t , AppT, 
(Dec, 23, 1974)T 



114, See, e.g., Thebo Choctaw Tribe , 
66 F, 372 (8th Cir, 1895) ; cases 
cited in ^iontz, supra note 76, 

at 32 n, 124 (immunity in federal 
court) . This iiranunity can be lifted 
by Congress , Hamilton v. Nakai , 
453 F,2d 152 (Ith cir, T57ir/^ 

115, See Chambers St price, note 106, 
Mupraf Chambers, "Judicial Enforce- 
ment of the Federal Trust Responsi^ 
bility to Indians,** 27 Stan. L, Rev , 
1213, 1232-34 (1975), The Secre- 
tary might take the position that 

a waiver of taKing power would in- 
crease the return measured in terms 
of rentals and royalties, 

116,. sem text accompanying notes 139-152^ 
infra* 

117, Smm text accompanying note 129, 

infra. These fears already exist 
with respect to Indians, as courts 
have held Indians entitled to par^ 
ticipate in state governmental bene- 
fits. See Goldberg, "Public Law 
280: The Limits of State Jurisdic" 



tion over Reservation Indians" 
(1975) Ihereinnfter cited ae 
Goldberg] , 

118, Goldberg at 535, 563-67, 

119, The only relevant regalations con^ 
eern applicatior cjf state zoning 
laws to leased lands, 25 CP.H, 

§ 1,4, They wern adrpted prior to 
the legislation Incorporating this 
directive. 25 U.S.C, i 415(a), For 
a suggestion that such regulations 
be promulgated, see Note, "Need for 
a Federal Policy in Indian Economic 
Development," 2 N, Mex, L. Re v. 71, 
79-80 (1972). ~~ 

120, Act of Aug, IS, 1953, ch, 505, 67 
Stat, 588-90 (now codified as amen= 
ded in scattered sections of 18 and 
28 U,S,C,). For an analysis of the 
Act, see Goldberg, 

121, 28 U,S.C, i 1360 (h) j 18 U,S,C, g 
1162(b) . 

122, 25 U,S.C, i§ 1321-26, 

123, Arigona has improperly aaserted 
PL-280 jurisdiction over air and 
water pollution, but the assumption 
has never been challenged. Aril , 
Rey*_Stat, Ann, §i 36-i801-1865~ 
Tsupp, 1973), Utah's assumption is 
found in Ut ah Code Arin , li 63-36-9 
to -21 (Supp," 1973) . 

124, Under the Act, the Navajos in 
Arizona, New MeKico, or Utah could 
accept the Act for their territory 
independent of the rest, 

125, Utah & Northern Rwy, v. Fisher , 116 
U,S. 28 (1885); Will iams v. Lie, 
358 U,S, 217 (195fK — — 

126, Kennerly v. Diotrict Court , 400 U,S. 
423 (1971) ; McClanahan v~Arizon a 
Tax Common, 411 U,S , 164 (1973) , 

127, The Mescalero Apache Tribe, which 
has imposed its own gross receipts 
tax, is protesting such a tax in 
the State of New Mexico. Personal 
communication with George Fettinger, 
Esq. , counsel for the Mescalero 
Tribe, 

128, 25 U.S.C. i 398, 

129, H.R. 11748, 93rd Cong., 1st Sess, 
(1973), 

130, Letter from Repreaantative Manuel 
Lujan, Jr., to Governors of New 
Mexico Indian Pueblos, March 14, 

= 1974, 
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131. 



132. 



133, 



135, 



136. 



137, 



138. 



139. 



140, 



Kcno* "Highi Dry l FennilesS/" 
220 The Nation, 359, 362 (1975), 
New MeKico already impoees per-- 
sonal property, severance, and 
sales taxes on the Four Corners 
power plant complex ^ located on 
Indian land. These taKes have 
never been challenged in court* 
"Gasification Plants Face Sales 
Tax," Farmington [New MbkIcq] Daily 
Time s, 8, February 17/ 1975/ 



Coun 



See Agua Caliente Band v 
River Si 



7?TTTM 1184 {9th clr* 
1971) , Qert deni^a, 405 U*S* 933 
(1972) (upholding leasehold tax in 
a PL-asO state); Taylor, The States 
I. Their Indian C itizens 153 ~n. 17^^ 
(1972) states: tha^t ''The non-Indian 
population might not support con^ 
finued trust status for a wealthy 
Indian group over an extended period 
of time* However, various state 
governments are experimenting with 
a posaessory interest tax which, 
if held legal by the courts, may 
erode the tax protection afforded 
by trust and therefore take the 
pressure off eliminating trust 
status, as such/ even for a wealthy 
Indian group, " 



E,g.. Draper V, 
U.S. 2Tb (1896) 



Unitad stat^e_s, 164 



134* Sqb note 48, supta* 



SQe Oliphant v. Schlle, Civ. No. 
511-73C2 (W.D. wrarTApril 5 , 1974), 
app. pending. 

See '^Tha Impact of Public Law 280 
upon the Administration of Justice 
on Indian Reservations," Vol- 1 
J u sjt l^e an_d_ th e Ame ri c an I n d i an 
( Na t iona Anier fSan Ind i an Court 
Judges AssQciation 197 3). 



Mazurie , 



See Unite d_ States v. 
95 S* Ct/ 710 (iWST 



Id. at 718. . ^ 

By analogy, because the Supreme 
Court has been unwilling to 
review lower court deeisions 
ruling against challenges to 
state assumptions of jurisdiction 
under PIj-280, courts have begun 
upholding state jurisdiction in 
order to avoid defaating expecta^ 
tions of those who have relied,, 
on it. Tonasket v. State, 525 
P^2d 744", 753 {^ESh. 1974) . 



141. See text accompanying note 128 p 



142, 



143, 



144. 



Lee, 358 U*S* 217, 



145, 



146. 



147, 



Williams v. 



United States v, Mazurie, 95 S. 
llO, 718 (irfDT 



ct. 



Cases involving state taxation of 
non-Indians include Utah & Northern 
Fisher , 116 U,S,T1 (1885)^ 



Kahn v. Arizona State Tax Comm*n, 
490 P. 2d 846 (Ariz, Ct. App* 1971) ; 
Oklahoma^ jajc Con^' n v . Texas Com- 
pany, 336 U.S. 342 Tn79) I Thomas 
y^ GaXf 169 U.S. 264 (1898)* 

This reasoning, of course, is fac- 
ile. See note 4 8, supra and accom^ 
panying text* 

372 F* Supp* 348 (D.N,M. 1974), 
rev'd on other grds , Nos . 74^1365 
to -1367, IQth Cir. , July 10, 1975, 

Id, at 358. 



148, The decision of the Supreme Court in 
MPifce^ States^ v^ ^^g^^gj^ ^ 95 S, Ct. 
710 (1975) came down alter the Dis= 
trict Court opinion in Worvell * 

14 9* The Tesuque Pueblo was not actually 
a party. The United States inter-" 
vened on their behalf as did the 
Mescalero Apache Tribe* 

150, 480 P,2d 654 (Ari^, 1971). 

151, The Tribe might, for example, lease 
to a corporation incorporateid^ under 
Tribal law, with Itself or some 
Tribal enterprise as a minor but 
not insignificant shareholder. The 
Tribal shares might be in exchange 
for a lower lease price or a contri-- 
bution of minerals to the project 
undertakfen on leased land, A state 
tax on the wrporatiun itself (as 
opposed to a tax on dividends paid 
the non'-Indian shareholders) would 
then be a direct and impermissible 
burden on the Tribe, even if a frac- 
tion of the corporate tax were as- 
sessed corresponding to the frac- 
tion of non-Indian shareholders* 

152* Development Research Associates ^ 

Housing and Community, Seryiices for 
Coalja s xf i ca^ o^^onip 1 e^e s Pro pos e d 
^Ith ^ Na va iQ~^Rei e r v^%I o^ ( Ap r 1 1 , 
1974), 

153. Id. at 11-2 and 11-3, 

154. See note 141, sup^a. 
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GLOSSARY 



cases; the latter con- 
sists of ©nactmentg by 
legislative bodies 
such as Congress 



alienage the state or Gondition 

of baing soineone who 
is not a citizen of 
tha country in which 
one is living 



due process of law 



appellate court 



blood quantujn 



a court that sits to 
review tha dacisions 
of a trial court; it 
usually considers only 
the written record of 
the prooeadings before 
the trial oourt/ and 
detarminas whether the 
trial court acted con- 
trary to the law or 
abused its discration 

a fradtlon rapraeant- 
ing the extant of an 
individual ' s Indian 
ancestry / often used 
as a basis for allo- 
cating property and 
banafita of Indian 
tribes 



codified related statutes which 

have been anacted piece^ 
meal over a pariod of 
time are codified when 
they are readoptad by 
the legislature in a 
systematic uniform 
array, 

daoisional versus the former- consiats o£ 



statutory law 



opinions written by 
oourts or by adminis- 
trativa agencies act- 
ing on individual 



eminent domain 



Indian Civil 
Rights Act of 1968 



Indian Raorganiga- 
tion kct of 1934 
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what is required under 
the Fifth and Four-- 
taanth Amandments of 
the United States Con- 
stitution before the 
states or federal gov^ 
ernmant may dapriva 
any parson of life# 
liberty, or property i 
the term has no fixed 
meaning f but reflects 
fundamental ideas of 
fair treatment of 
individuals by the 
govarnmant 

the right of tha sov- 
areign to take private 
property for public 
use I regardless of the 
owner's consent; the 
Fifth Amendment to the 
United Stataa Consti-- 
tution requires that 
just compensation be 
made whenever private 
property ia taken for 
public Uie by the 
federal governmant 

federal legislation 
which imposed limita-- 
tions on the actions 
of tribal govarnments# 
in terms comparabla to 
several provisions of 
the Bill of Rights 

federal legislation 
designed to and the 
dissipation of tribal 
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lands through allot- 
ment, to provide loan 
funds for tribal eco- 
nomic developnient 
projects^ and to 
strangthen tribal 
governments through 
the sponsorship of 
tribal constitutions 



court with respect to 
result if not with re 
speot to reasoning I 
suoh opinion ie of 
less value as preee- 
dent than an opinion 
whose reasoning 1b 
concurred in by the 
majority of the Gourt 



Navajo^Hopi Reha^ 
bilitation Act of 
1950 



non-normative 



quid pro quo 



plurality opinion 



federal legislation 
designed to improve 
the standard of living 
of the Navajo and Hopi 
peoples by authorizing 
capital expenditures 
for irrigation proj- 
ects^ of f -'reservation * 
settlement^ public 
services , and economic 
enterprises, by author- 
ising creation of re^ 
volving loan funds, 
and by strengthening 
the respective tribal 
governments 

departing from the 
ganerally accepted 
values and standards 
of proper behavior 

something for some-- 
thing I an exchange 

a judicial opinion of 
an appellate court 
which is agreed to by 
less than a majority 
of the court, but 
which is concurred in 
for the result only 
so that the court can 
dispose of the matter 
in accprdance with the 
majority wishes of the 



police power 



Public Law 2BQ 



soveraign iiranunity 



the power incident to 
state and local govern 
monts to impose those 
restrictione upon pri- 
vate rights which are 
reasonably related to 
the promotion and main 
tenance of the health, 
safety^ morals, and 
general welfare of the 
public 

federal legislation 
enacted in 1953, which 
required some states 
and enabled others to 
aasume civil and crim- 
inal jurisdiction over 
ras'erVatioh Indians 
with eKceptions for 
certain subjects; it 
was amended in 1968 
to pravent future as- 
suinptioni of jurisdic- 
tion without prior con- 
sent of the affected 
Indians 

a legal doctrine pre^ 
eluding the institU'-' 
tion of a lawsuit 
against the govarnmant 
without the sovereign's 
consent when the sov~ 
ereign is engaged in 
governmental functions 
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stock reduction 



tBH llan fore- 
qloaure 



Treaty of 1868 



a federal poliey de- 
signed to prevent over- 
grazing of Indian 
lands by forcible pur- 
chase of livestock 

the cutting off or 
termination of a right 
to la,nd for the na^n-' 
paymant of tales' ^ 

treaty between the 
Navajo Nation and the 
United Statei ^ whioh 
resulted in creation 
of a Reservation for 
the Navajoi; it ended 
years of warfare and 
followed a period of 
internment of the 
Navajo people at Fort 
Sumner 



truEtt etatUB 



vacated as moot 



the Gonditlon of much 
Indian land, in which 
legal title is hold 
by the United States 
for the bene tit either 
of a Tribe or an indi-' 
viduml Indian 

appellate court's de- 
termination that a 
trial court decision 
will have no further 
force as law because 
the dispute between 
the parties ended be- 
fore the litigation 
was finished 
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